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STATEMENT OF THE CASE AND FACTS 

This is a case of an inexperienced, unknowledgeable pro se litigant who filed 

a nlotion which he in good faith believed was supported by material facts being 

sanctioned because he does not possess the skills and qualities of an attorney. His 

motion was a carbon copy of a motion filed by the opposing counsel. In his 

confusion about the proper format of this kind of motion, the pro se appellant used 

the opposing counsel's motion as an example. He believed that following the 

example of practiced attorneys would ensure that his motion would be properly 

styled. As a pro se appellant, he should not be held to the standard of a licensed 

attorney and should instead be granted leniency by the court. 

Barker, Rodems, and Cook represented the appellant in an action against 

Amscot Corporation, and it was this case that led to the action before this Court. 

R. at 11. The case ended in a settlement in which each of the three plaintiffs, 

including the appellant, received $2,000, and Barker, Rodems, and Cook were 

awarded $50,000 for attorney's fees and costs. R. at 12. The appellant became 

suspicious of his attorneys' motives during the course of settlement discussions 

because of the attorneys' insistence that the true barrier to settling the case was 

paying the plaintiffs. R. at 13-14. 

The appellant was told that the $50,000 award of attorney's fees was ordered 

by the United States Court of Appeals for the 11 th Circuit. R at 8. However, this 
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was not true, as that Court actually dismissed the case with prejudic,e, and ordered 

each party to pay their own attorney's fees and costs. R. at 31. Only later did the 

law finn disclose to the appellant how much was actually expended in legal fees, 

and the figure was much less than the $50,000 the firm received in the settlement. 

R. at 13. This discrepancy in the actual costs and expenses and those awarded led 

the appellant to file a complaint against his former attorneys for breach of contract 

and fraud. R. at 8-31. 

After the appellant filed his initial complaint, the Oefendants responded with 

a "Motion to Dismiss and Strike." R. at 32-33. Parts of this motion were not 

successful. R. at 36-37. Later, the Defendants filed their "Answer, Affirmative 

Defenses and Counterclaim," which made claims against the appellant for libel. R. 

at 38-48. The appellant responded to this motion with "Plaintiffs Motion to 

Dismiss and Strike Counterclaim," in which the appellant made claims in 

paragraphs 3-8 that were almost identical to those made in the Defendants' 

previous "Motion to Dismiss and Strike." R. at 49-50. This pleading prompted the 

Defendants to file "Defendants' Motion for Sanctions Pursuant to Section 

57.105(1), Florida Statutes," which was later amended. R. at 55-57; 82-105. 

Attorney's fees were eventually awarded against the appellant on March 27, 

2008. R. at 204-205. On April 25, 2008, the appellant filed his "Notice of 

Appeal." R. at 206-208. The issue on review for this Court is whether the lower 
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court abused its discretion in awarding attorney's fees against the appellant. The 

appellant respectfully asks this Court to reverse the trial court's award of attorney's 

fees against the appellant. 
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SUMMARY OF ARGUMENT
 

This appeal addresses whether attorney's fees should be awarded against a 

pro se appellant who lacks the education and experience of an attorney when his 

claim he in good faith believed to be supported by material facts. The appellant 

followed the example of opposing counsel in drafting the motion that was the 

subject of the award of attorney's fees and believed that because he was following 

their example that the claims within his motion were supported by material facts. 

An award for attorney's fees is proper when a claim is completely devoid of merit 

or used as a method of abusing the justice system. This did not occur in this case. 

The lower court awarded attorney's fees against the pro se appellant. Abuse 

of discretion is the standard of review of awards of attorney's fees under § 57.105, 

Fla. Stat. (2003). This Court should reverse the award of attorney's fees because 

the lower court abused its discretion in not granting the appellant leniency due to 

his pro se status. Giving pro se litigants leniency due to their inexperience with the 

legal system has found support in the courts and is within their discretion. It is 

unfair to expect a pro se litigant to act in the same manner as an attorney would. 

This Court should grant the appellant that leniency. 

The lower court also erred in finding the appellant's motion to be frivolous 

because the appellant withdrew the motion before it was ever completely heard by 

the court. To determine if a motion or pleading merits an award of attorney's fees 
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against the presenting party, it is examined at the time it is initially filed. If it 

sufficient then, it is not frivolous and does not merit and award of attorney's fees. 

The appellant's motion was sufficient when initially filed, and because it was never 

entirely heard by the court, it never even became frivolous. 

This Court should reverse the trial court's award of attorney's fees against 

the appellant because he should be granted leniency due to his pro se status and the 

motion he filed was not frivolous. 
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STANDARD OF REVIEW
 

The trial court abused its discretion when it awarded attorney's fees under § 

57.105, Fla. Stat. (2003) in favor of the appellees when the pro se appellant's 

pleading was not frivolous and the court did not to grant leniency to the pro se 

appellant. The standard of review of an award of attomey's fees under § 57.105, 

Fla. Stat. (2003) is abuse of discretion. Peyton v. Horner, 920 So.2d 180 (Fla. 2d 

DCA 2006); Turovets v. Khromov, 943 So.2d 246 (Fla. 4th 2006); Yakavonis v. 

Dolphin Petroleum, Inc., 934 So.2d 615 (Fla. 4th 2006); Mercury Ins. Co. v. 

Coatney, 910 So.2d 925 (Fla. 1st 2005); Grae(v. Dames & Moore Group, Inc., 957 

So.2d 257 (Fla. 2d DCA 2003). Discretion is abused ifno reasonable man could 

join in the decision of the trial court. Cankaris v. Cankaris, 382 So.2d 1197 (Fla. 

1980). 

x 



ARGUMENT
 

I. THE TRIAL COURT ERRED IN AWARDING ATTORNEY'S FEES 
UNDER § 57.105, FLA. STAT. (2003) TO THE APPELLEES BECAUSE THE 
PRO SE APPELLANT HAD A GOOD FAITH BELIEF THAT HIS CLAIM WAS 
SUPPORTED BY MATERIAL FACTS. 

The trial court's award of attorney's fees against the pro se appellant was 

improper because the motion that was the subject of the award was not frivolous 

because the appellant believed it was supported by necessary material facts. § 

57.105, Fla. Stat. (2003) provides that when a "losing party ... knew or should 

have known that a claim...was not supported by the material facts necessary to 

establish the claim" a court "shall award a reasonable attorney's fee to be paid to 

the prevailing party." This statute has been interpreted by courts to mean that a 

claim must be completely and clearly devoid of merit and facts before attorney's 

fees may be awarded. Stagl v. Bridgers, 807 So.2d 177 (Fla. 2d DCA 2002); 

Mason v. Highlands County Bd. ofCounty Com 'rs, 817 So.2d 922 (Fla. 2d DCA 

2002). See also Schulmeister v. Yaffe, 912 So.2d 53 (Fla. 4th DCA 2005); Visoly v. 

Security Pacific Credit Corp., 768 So.2d 482 (Fla. 3d DCA 2000). If a claim is 

"arguably supportable under the facts and law," courts have found that it does not 

violate the statute. Connelly v. Old Bridge Village Co-Op, Inc. 915 So.2d 652 (Fla. 

2d DCA 2005). 

As a pro se litigant, the appellant does not have the sound understanding and 
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foundation in the knowledge and practice of law that the appellees, attorneys, have. 

When the appellant filed his "Plaintiffs Motion to Strike and Dismiss 

Counterclaim" on February 10, 2006, he believed that it was supported by material 

facts because his motion was essentially identical to the appellees' "Defendants' 

Motion to Dismiss and Strike," filed September 9, 2005. R. at 34-35; 49-50. He 

chose to use their motion as an example because he was filing the same motion 

they had. By following the lead of licensed attorneys, the appellant believed he 

was drafting his motion properly. A reasonable pro se litigant in the appellants' 

position with the same level of experience in this procedural context would have 

filed this motion following the example of professional attorneys believing it was 

the proper format. Bacon v. American Federation o(State, County, and Municipal 

Employees Council #13,795 F.2d 33 (7th Cir. 1986). 

The appellant's claim did not violate § 57.105, Fla. Stat. (2003) because 

when the claim was filed, he in good faith believed it was supported by material 

facts. The appellant mimicked the actions of the experienced opposing counsel 

because he had no experience drafting motions. He believed that by doing so, his 

motion would be properly drafted. The award of attorney's fees against the 

appellal1t was improper because his motion did not violate § 57.105, Fla. Stat. 

(2003), and this court should show deference to the appellant in applying the 

statute because he is a pro se litigant and lacks the legal experience of an attorney. 
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A.	 This court should reverse the award of attorney's fees in favor of the appellees 
because the trial court abused its discretion in holding a pro se litigant and a 
professional attorney to the same standard of care. 

The decision to award attorney's fees in favor of the prevailing party under § 

57.105, Fla. Stat. (2003) is a matter left to the discretion of the trial court. Turovets 

v. Khromov, 943 So.2d 246 (Fla. 4th DCA 2006). This discretion allows a court to 

show deference to a pro se litigant by applying the statute against him more 

leniently than a licensed attorney. It is unreasonable to hold a pro se litigant, a 

layman with no legal education or experience, to the same standard as a licensed 

attorney who has legal education in addition to practical experience. The trial 

court abused its discretion by holding a pro se litigant to the same standard of care 

as an attorney. 

There is support for holding pro se litigants and attorneys to different 

standards of care in three Federal Courts of Appeals circuits. One court has even 

gone so far as to say that it "would be cruel as it would be pointless to hold 

laymen... to a standard of care that they cannot attain." Bacon v. American 

Federation orState, County, and Municipal Employees Council #13, 795 F.2d 33, 

35 (7th Cir. 1986). See also Clark v. Green, 814 F.2d 221 (5th Cir. 1987); Harlow 

v. Bergson, 893 F.2d 187 (8th Cir. 1990). The pro se litigant in Bacon sued his 

union, lost, and then attempted to appeal the decision. In his appellate brief, Bacon 
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failed to allege any basis as to why the lower court erred in their decision and the 

court characterized his brief as incoherent. Id. at 35. In Bacon, the 7th Circuit 

expressed that courts are generally more lenient with pro se litigants in civil cases. 

Id. at 35. 

When the pro se appellant filed his "Plaintiffs Motion to Dismiss and Strike 

Counterclaim," he was not abusing the legal system. This motion was simply a 

response to the "Defendants' Motion to Dismiss and Strike," not a method of 

abusing the legal system by presenting incoherent ramblings to the court. The 

pleading was not unusual or out of the ordinary and was not used as a method of 

delaying the proceedings. It was a merely response to the appellees' motion. 

Because there was a basis for the appellant's claim, unlike the pro se litigant in 

Bacon, the appellant in this case should be given deference in the application of the 

statute against him as he is a pro se litigant. 

In Florida, pro se litigants have been held to a different standard of care than 

that of attorneys in order to provide the constitutional right of access to the courts 

which allows those who may not be able to afford legal representation a fair 

opportunity to litigate their claims and to represent themselves in court. Biermann 

v. Cook. 619 So.2d 1029 (Fla. 2d DCA 1993). The court in Biermann stated that 

"pro se litigants may be given a certain amount oflatitude in their proceedings." 

Id. at 1031. In Biermann, a pro se litigant appealed a decision that quieted title to 
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his property which was taken by the Internal Revenue Service. Id. He then to 

relitigate matters that were resJ·udicata in his appeal. Id. at 1029. The pro se 

litigant in this case filed many outlandish pleadings filled with conspiracy theories 

and then began refusing to accept letters from the opposing counsel because the 

letters were not properly addressed, because he alleged it would be in violation of 

Florida procedure. Id. at 1030. 

The appellant's actions in this case did not resemble the pro se litigant's 

antics in Biermann. Clearly, the pro se litigant in Biermann was using pleadings as 

a method of unreasonably burdening and abusing the court system and was not 

entitled any leniency from the courts. In contrast, "Plaintiffs Motion to Dismiss 

and Strike Counterclaim" was merely a response to a pleading he received from the 

opposing litigants. Subsequent pleadings the appellant filed were not outlandish 

because these pleadings were solely an attempt to procure counsel and did not 

contain unrelated conspiracy theories. While the pro se litigant in Biermann was 

not entitled to any leniency, the appellant is entitled to leniency fron1 the court 

because he did not use his pleadings in an attempt to abuse the legal system. 

InVisoly v. Security Pacific Credit Corp., 768 So.2d 482 (Fla. 3d 2000), the 

court held that a frivolous claim under § 57.105, Fla. Stat. (2003) is one which 

raises arguments a reasonable lawyer would know are not well grounded in fact. 

The litigants in this case delayed a foreclosure for nine years by filing five appeals, 
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among other pleadings. Id. at 485. In their sixth appeal, Visoly and his wife, 

through their lawyer, appealed an award of attorney's fees against them under § 

57.105, Fla. Stat. (2003) claiming that they because they were not specifically 

named, they were not parties to the lawsuit. Id. at 489. A reasonable lawyer 

would have known that this claim was completely devoid of fact and merit 

sinceVisolys were obviously parties to the lawsuit because they had initiated 

various legal proceedings and filed documents with the court. Id. The court 

upheld the award of attorney's fees against them because the attorney's actions in 

filing the pleading. Id. 

The appellant in this case is not an attorney and cannot act as a reasonable 

attorney. He should not be held to the standard of what a reasonable lawyer would 

know is not well grounded in fact. The appellant can only be expected to act as a 

reasonable pro se litigant when filing pleadings with the court and should be held 

to the standard of what a reasonable pro se litigant would know. 

Although the appellant felt confident in his ability to proceed pro se, 

evidenced by filing "Plaintiffs Qualifications to Proceed Pro Se" on May 3, 2006, 

his resume and other accomplishments fall short of the skills, education, and 

experience that a licensed, experienced attorney possesses. R. at 73-77. The 

appellant is a well-educated man who received an A.B.A. degree in Business 

Administration and a B.A. degree in Psychology and Philosophy. R. at 73. 
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However, the appellant's legal education is limited to the completion of courses in 

legal assisting, civil litigation, and legal research and writing. R. at 73-74. 

Completion of these three classes is nowhere near equivalent to the appellees' level 

of legal knowledge. 

Even the appellant realized that his limited legal experience was inadequate 

when compared to the appellees despite his strong confidence in his abilities. This 

is shown by his attempts to acquire an attorney over the course of litigation. On 

April 25, 2006, the appellant filed "Plaintiffs Motion for Appointment of Counsel, 

Attorney's Fees, and Legal Retainer" which requested that counsel be appointed 

for him at the expense of the appellees. R. at 63-72. Further evidence of the 

appellant's belief that he needed the assistance of legal counsel is evidenced by the 

appellant's July 31,2006, filing of "Plaintiffs Notice of Cancellation of Hearings, 

Notice of Seeking Counsel, ADA" which notified the court that the appellant was 

seeking assistance of counsel through the Hillsborough County Bar Referral 

Service and would then request appointment of counsel under the Americans with 

Disabilities Act if unsuccessful. R. at 118. Although the appellant initially felt 

confident in his ability to represent himself pro se, he soon realized he needed the 

guidance of an attorney. 

Pro se litigants are not on equal ground with attorneys as far as legal 

education and practical skills and should not be held to the same standard of care. 
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Courts have a duty to protect pro se litigants from manipulation by more 

experienced opposing counsel. The courts have discretion to exercise more 

leniency with the appellant. It is unfair and an abuse this court's discretion to hold 

the appellant, a pro se litigant, to a standard of conduct that he cannot attain; that of 

a licensed attorney. The court should give deference to the appellant, a pro se 

litigant, and apply the statute more leniently against him. 

B. This court should reverse the award of attorney's fees in favor of the 
appellees because the trial court erred in finding that the appellant's lawsuit was 
frivolous. 

An award of attorney's fees under § 57.105 Fla. Stat. (2003) is only proper 

when a claim is frivolous -- so clearly devoid of merit and facts as to make it 

untenable. Stagl v. Bridgers, 807 So.2d 177 (Fla. 2d DCA 2002). The appellant 

had a good faith basis for making his claim because he used the example of 

seasoned attorneys and believed that a motion of this type should be formatted 

exactly the same way as the appellee's because he had never drafted a Motion to 

Dismiss and Strike. 

Before attorney's fees may be awarded to the prevailing party, the 

presenting party's claim must be frivolous. Ship Construction and Funding 

Services (USA). Inc. v. Star Cruises. PLC, 135 Fed.Appx. 218 (lith Cir. 2005). A 

claim's frivolity is determined when it is filed, and if it is sufficient when initially 
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filed, the party presenting the claim will not be subject to attorney's fees. 

Langford v. Ferrera. 823 So.2d 795, 797 (Fla. 1st DCA 2001). In determining 

whether a claim was frivolous when filed, courts will focus on what the party 

presenting the claim knew or should have known at the time before and 

immediately after the suit was filed. Bowen v. Brewer. 936 So.2d 757 (Fla. 2d 

DCA 2006). 

At the time the appellant's motion was initially filed, it was not frivolous 

because there was a good faith basis for filing the motion. The appellant chose to 

follow the opposing attorneys' example by formatting his "Plaintiffs Motion to 

Dismiss and Strike Counterclaim" after the appellees' Motion to Dismiss and 

Strike" because he believed that because the appellees are licensed attorneys, they 

knew what they were doing and their motion was a model. 

At no point did the appellant's motion become frivolous during the course of 

litigation. At the April 25, 2006, hearing on the appellant's motion to dismiss and 

strike the appellees' counterclaim, the judge denied several paragraphs of the 

motion, but was unable to consider the remaining paragraphs due to insufficient 

time. R. at 242. The failure of a claim does not automatically give rise to the 

awarding of attorney's fees to the prevailing party under § 57.105, Fla. Stat. 2003. 

Ship, 135 Fed.Appx. at 222. In Stagl v. Bridgers. 807 So.2d 177 (Fla. 2d DCA 

2002), a pro se litigant's complaint was dismissed three times for failure to state a 
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cause of action. The court held that this was not enough to sustain an award of
 

attorney's fees. Id.
 

After the April 25, 2006 hearing, there were no further hearings on the 

motion to consider the remaining paragraphs. Some of the appellant's claims were 

denied, but under Stagl, this would not be sufficient to merit an award of attorney's 

fees in favor of the appellees. The appellees argue that because several paragraphs 

of the appellant's motion were denied at this hearing, the appellant should have 

known that the rest of the paragraphs would also be denied. At no time did the 

court make any reference to the motion's remaining paragraphs and their validity. 

The only source that proclaimed the invalidity of the remainder of the 

appellant's motion was the appellees. In a letter dated April 26, 2006, attached as 

Exhibit 1 to the "Defendants' Amended Motion for Sanctions Pursuant to § 57.105 

(1), Florida Statutes" filed on June 6, 2006, the attorney for the appellees informed 

the appellant that the remainder of this claims either lacked merit or would be 

denied. R at 111. The attorney further offered that if the appellant would 

withdraw his motion to strike and dismiss their counterclaim, the appellees would 

withdraw their motion for sanctions. R. at 111. No reasonable person, whether a 

lawyer or pro se litigant would believe that the opposing counsel was offering this 

advice in a good natured attempt to be helpful. The lawsuit between the appellant 

and the appellees started out as a fraud claim. Clearly the appellant had lost trust 

10
 



• I 

and faith in these attorneys and did not believe the appellees' had his best interests 

in mind when advising him to withdraw his motion. While this was a clever 

bullying tactic, it further shows why the appellant was reasonable in believing that 

the remainder of the motion was valid. 

In addition, if the failure of a part of a motion is enough to merit an award of 

sanctions, the appellees would also be subject to sanctions as their motion to 

dismiss and strike fared about as well as the appellant's motion. In an "Order on 

Defendants' Motion to Dismiss and Strike," dated January 13,2006, Judge Nielsen 

denied parts of the appellees' motion. R. at 36. This is exactly what occurred in 

the April 25, 2006 hearing on the appellant's motion. If sanctions were not 

appropriate when parts of the appellees' motion were denied, sanctions are not 

appropriate in this instance when parts of the appellant's motion are denied. 

The court erred in awarding attorney's fees to the appellees. An award of 

attorney's fees is only proper when a party makes a claim that is completely devoid 

of fact or merit when initially filed or if an initially valid claim becomes frivolous 

over the course of litigation. The appellant's motion was not frivolous when 

initially filed because he had a good faith basis for making the claims. The 

appellant's motion did not become frivolous during litigation because the entire 

motion was never heard and the appellant had no reason to believe the motion was 

invalid. The appellant then withdrew the motion before the remainder could be 
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heard. Because the appellant's motion was neither initially frivolous nor did it 

become frivolous, this court should reverse the award of attorney's fees against the 

appellant. 
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CONCLUSION
 
The trial court erred in granting an award of attorney's fees against the appellant. 

This would result in pro se litigants being unfairly held to the same standards of 

care and conduct of licensed, experienced attorneys. A pro se appellant who 

clearly shows respect for the legal system and a good faith effort to properly file 

pleadings and motions should be given leniency because even with their good faith 

effort, they simply lack the education, training, and experience of an attorney. 

Holding pro se litigants to an unattainable standard of conduct does not protect the 

integrity of the legal system in that it does not protect the constitutional right to 

access to the court. This Court should reverse the award of attorney's fees against 

the appellant. 
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