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I.	 RESPONDENT ADMITS HE INTENDED To DISMISS HIS CLAIMS 
AND DROP PETITIONERS AS PARTIES 

RespOlldent a.d.mits that "[a]fter Inuch lit.igation," lIe decided to dismiss his 

claims against Petitioners. "Respond.ent's informally, pro se drafted Notice of 

Volll.ntary Dismissal intended to drop all defelld.ants as parties ... ,." Response to 

Petitioller for Writ ofCertiora.ri at 3, 8-9 (em.phasis in original). After doing so, 

ReSIJOlldellt apparently felt he mad.e a ta.ctical error. Thus, he attenlpted to 

withdraw his d.isnlissal, which tIle circuit cou11 pennitted, leadillg to this petition 

for writ of certiorari 6 

Respondent dropped his clainls agaillst botll .Petitioners, whicll was 

Respondent's rigllt under Rule 1.250(b).l III his °Respol1se, Respond.ellt 

acknowledges Petitioners' clear argulnent that Respondent's dismissal was 

1 Res.poD.dent argues that R.espolldent could not disDliss the action under 
Rule 1.420(a)(2) because Petiti.oners tiled a counterclailn, citing oR()gers v. Publix 
SZI/Jer lvJarkets, Inc., 575 So. 2d 214,215-16 (Fla. 5tl1 DCA 1990). Response at 5
6. This is not disputed. The Rogers Court, however, did not address wh.etl1er R.ule 
1.250(b) could be used to drop claims when a counterclaim is petlding. TIle 
reaso'n Rule 1.420(a)(2) prohibits dismissals of the entire action witllOllt court 
approval is to protect the counterclaimant, not the 'plaintift: "The obvious intent of 
Florida Rll.1e ofCivil Procedure 1.420(a)(2) ... is to .prevent a l,laintifffronl 
unilaterally tennin.atin.g litigation Whetl his defendant counterslles." Federal Ins. 
Co. v. Fatolitis, 478 So. 2d 106, 109 (Fla. 2d DCA 1985). Because a 
counterclaimant's right to adjudication is not atTected when the cou.nterdefendant 
dro.ps his claims or parties from the action und.er Rule 1.250(b), cotlrt ap.proval is 
110t necessary" 
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effective under Rule 1.250(b), but then concocts a bizarre argument that 

Respondent was actually dismissing "himself," and that Rule 1.25O(b) would not 

permit him to do so. Response at 4, 7-10. Respondent's argument that "Rule 

1.250(b) does not allow a party to dismiss itself from an action," Response at 7, 

borders on absurdity. Rule 1.250(b) allows a party to drop claims against other 

parties and that is clearly what Respondent did. Respondent wanted to drop his 

claims against Petitioners quickly and without the delay of seeking court approval. 

Apparently, he feared another adverse ruling or sanctions.2 

Respondent also claims his notice ofdismissal does not adequately state 

who is being dropped: "Because Respondent's Notice ofVoluntary Dismissal did 

not palticularly address who Respondent was dismissing as a party from the 

action, under Rule 1.250(b), tIns Court must make that determination." Response 

at 7-8. This assertion is frivolous. Respondent's notice of dismissal made clear he 

wished to drop his claims against Petitioners: "YOU ARE NOTIFIED that 

2 At the time Respondent dismissed his claims against Petitioners, the 
circuit court had already awarded attorneys' fees against Respondent for discovery 
violations. A motion for sanctions under section 57.105, Florida Statutes was also 
pending against Respondent. Rules 1.250(b) and 1.420(a)(I) "endow[s] a plaintiff 
with unilateral authority to block action favorable to a defendant which a trial 
judge might be disposed to approve. The effect is to remove completely from the 
court's consideration the power to enter an order, equivalent in all respects to a 
deprivation of 'jurisdiction'." Randle-Eastern Ambulance Service v. Vasta, 360 
So. 2d 68, 69 (Fla. 1978). 
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.plaitltitlpro se dismisses this action without prejudice pursuallt to Rule 1.420(a). 

DefendaIlts' cou.llterclaim can remain f()r adjlldication.." Appendix, 181. 

II.	 RESPONDEN'T'S CLAIM OF ARIGHT TO PLEAD A "COUNTER
COUNTER COMPLAINT" IS WRONG AND IMMATERIAL TO 
THE ISSUES PENDING 

ArgUillg "jlldicial expediellcy and effi.ciency," Respondent arglles tilat even. 

if the Cou11 reverses th.e circuit court's order reviving the dismissed clainls, the 

Respon.dent is still entitled to file what lle referred to below as a "counter-COU.llter 

COlllplaint,"] and therefore "tItis Court SI10'uld fil1d that tIle Circ'uit Court did not 

3 Below, Respondent argued that if the withdrawal of the dislnissal was not 
pennitted, the·n. he should be allowed leave to amend his answer to the 
counterclaims and plea.d what Respon.dent tenn.ed a "confusingly titled Counter
CO'unter Cotnpla.i.nt." Appen.dix,197. Disgllised in his .Response as a 
"COll1lJu..lsory counterclaim.," RespOlldent revives the so-called "counter-counter 
c()Inplaint" arguln.ent. R.espol1se at 11. There is TIl) such thitlg~ Rule 1.1OO(a) 
states: 

TIlere 811a.11 be a cOlnplaint or, wilell so designated by a statute or rule, a 
petition, and an answer to it; an answer to a counterclaim denomin.ated as 
such; a·n a,nswer to a crossclaim if th.e answer contains a crossclaim; a 
tllird-party conlplaint ifa .person who was Ilot an. original party is 
SUD1111on.ed as a third-party defendant; and a third-party answer if a 
tllird-party complaint is served. If all answer or third-party answer contains 
all a.ffirlnative defel1se and the opposin.g party seeks to avoid it, tl1e 
opposing party shall file a reply containing the avoidallce. N'o oth.er 
pleadil1gs s.llall be allowed.. 

Fla. R. Civ.. P. 1.100(a). Th.ere is n.o "counter-counter complaint." Rule 
1.1OO(a)cou.1d not be any nlore I)Iain

4 



lose jurisdiction ...." Response at 12. 

Respondent's suggestion conflicts with due process. "Our rules prevent 

several filings and dismissals against a defendant for the same claim, and they 

provide authority for defendants to recoup their court costs when a voluntary 

dismissal has been taken. There is no recompense, however, for a defendant's 

inconvenience, his attorney's fees, or the instability to his daily affairs which are 

caused by a plaintiff's self-aborted lawsuit. Nor is there any recompense for the 

cost and inconvenience to the general public through the plaintiffs precipitous or 

improvident use ofjudicial resources." Randle-Eastern Ambulance Service, 360 

So. 2d 68, 69 (Fla. 1978). 

"Once a plaintiff announces it is taking a voluntary dismissal as against one 

of more than one defendants, the trial court is divested of in personam jurisdiction 

over the dropped defendant. ... However, the plaintiff may refile the action 

against the voluntarily dismissed party, if not otherwise time barred, and regain in 

personam jurisdiction over that once dropped party by service ofprocess." 

Biggers v. Town ofDavie, 674 So. 2d 938, 939 (Fla. 4th DCA 1996). 

IfRespondent wishes to pursue the claims he dismissed, then he must file a 

new action, pay Petitioners' costs, pay a new filing fee and establish that his 

claims are not time barred. Id. In Biggers, the plaintiffs sued several defendants, 
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including "Five Star." Id. Then, believing Five Star was not liable, plaintiffs 

dismissed Five Star. Months later, plaintiffs changed their mind., and believed 

once again that Five Star had liability. Id. Unlike here, the plaintiffs in Bigger did 

not try to withdraw the dismissal; instead, the plaintiffs "sought leave to amend the 

complaint to add Five Star as a party, which leave was granted by the trial court," 

serving Five Star with process ofthe amended complaint, "within the statutory 

limitations period prior to being r~joined." Id.4 

III. CONCLUSION 

Respondent filed claims, dismissed. them, thought better of it, and sought to 

revive the claims. Departing from the essential requirements of law, the circuit 

court allowed Respondent to revive them. However, once the claims were 

dismissed, the circuit court lost jurisdiction over those claims. The fact that a 

counterclaim was pending when Respondent chose to dismiss hi's claims against 

Petitioners does not limit or prohibit dropping claims or parties under Rule 

4 The plaintiffs in Bigger had the option to move for leave to amend their 
complaint because even with the dismissal ofFive Star, the plaintiffs had claims 
against other defendants. Here, once Respondent dropped Petitioners, he had no 
claims. Because Rule 1.100(a) does not allow a "counter-counter complaint," 
Respondent's only option was to file a new action. Although Respondent 
bemoans that this would be inefficient, Response at 12, due process and adherence 
to the Florida Rules of Civil Procedure mandate it, and it is a bed of Respondent's 
making. 
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1.250(b). That Respondent cited the wrong rule does 110t alter his intent or void 

his action. The circuit court erred in allowing the revival ofdismissed claims, and 

the order approving the revival of the dismissed claims should be reversed. 

Respectfully submitted this 20th day ofNovemb: 200~ 
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