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“We are blessed with many excellent judges and court staff around the country, in

both the federal and state systems. But they and all the rest of us have an obligation Rcbuild.ing
to work hard to improve the system so that it is both impartial and accountable.” t .
—from the foreword by former Supreme Court Justice Sandra Day O’Connor uS ].CC

Civil Courts in Jeopardy and
Why You Should Care

Denver, Colorado (July 18, 2011)—Over the past several decades, the
civil justice process has become alarmingly expensive, politicized, and
time-consuming, with fewer jury trials and more drawn-out cases
that polarize and penalize parties seeking to resolve disputes. The
court system often does not meet the needs of the American people,
resulting in a rift between citizens and their legal system. But in order
to amend and protect the courts, we must first understand them.

In Rebuilding Justice, Rebecca Love Kourlis and Dirk Olin, in conjunction R T oveKoutlig
with the Institute for the Advancement of the American Lega% System 4% aMDirk Olin
(IAALS), illuminate why the courts are critical and how they are being Z S nent ofgle
eroded, defaced, and undermined in the twenty-first century. Kourlis E P

and Olin propose practical and empowering solutions that aim to
improve the efficiency, accessibility, and integrity of the American
judicial system.

As the joint product of two authors, Rebuilding Justice aims to provide a balanced perspective on
the courts by integrating experiences from both inside and outside the system. A provocative and
important portrait of the American judicial system, Rebuilding Justice is a must-read and a call to
action for all citizens—lawyers and non-lawyers alike, stressing the need to support and protect
this crucial cornerstone of our democracy.

Rebecca Love Kourlis is the founder and executive director of the Institute for the Advancement of
the American Legal System, a former justice of the Colorado Supreme Court, and a former Colorado

trial court 1}udge. She holds undergraduate and law degrees from Stanford University and is the
recipient of numerous awards.

Dirk Olin is a legal affairs journalist who currently serves as editor and publisher of Corporate
Responsibility Magazine. He holds a bachelor’s degree from Dartmouth College and a master’s
degree from Northwestern Journalism School.

The Institute for the Advancement of the American Legal System (IAALS) is a national,
nonpartisan organization within the University of Denver that is dedicated to improving the
process and culture of the civil justice system.
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EXECUTIVE SUMMARY
The Bench Speaks on Judicial Performance Evaluation: A Survey of Colorado Judges

The State of Colorado has had a judicial performance evaluation (JPE) program
since 1990. The program has four goals: (1) providing voters in retention elections with
information about the judges seeking retention;* (2) educating the public about qualities
and levels of performance expected of judges; (3) recognizing and highlighting the
individual and collective strengths of judges; and (4) providing information to sitting
judges to help them improve their performance on the bench. Although the Colorado
program is considered to be one of the best in country toward meeting its stated goals, in
the nearly two decades the program has been in place, there has never been a formal
effort to measure the program’s effectiveness.

In March 2008, the Institute for the Advancement of the American Legal System
at the University of Denver (IAALS) and Professor David Brody of Washington State
University Spokane began a study to measure the overall effectiveness of the Colorado
program. The first stage of the study was an electronic survey sent to all sitting appellate,
district, and county court judges in Colorado, designed to gather the judges’ perceptions
of the state’s JPE program. In all 17 of 26 appellate judges (65%) and 172 of 269 trial
judges (64%) responded to the survey. Many of the judges also responded to individual
questions with separate written comments.

The most important findings from the survey were as follows:

1. Most judges indicated that the JPE program has been beneficial to their
professional development. Over 85% of trial judges, and 50% of appellate judges, said
that JPE has been either “significantly beneficial” or “somewhat beneficial” to their
professional development. As one judge put it, “Judges receive very little feedback. 1
thought the evaluation provided very valuable information, including the perception of
others and areas | could work on.” Only 21% of appellate judges and 6% of trial judges
indicated that JPE was detrimental to their professional development.

2. Most judges feel that JPE does not decrease judicial independence. About
41% of appellate judges and 44% of trial judges said that the JPE process has had no
effect on their judicial independence. Another 24% of appellate judges and 29% of trial
judges said that JPE increases their judicial independence.

Copyright © 2008 Institute for the Advancement of the American Legal System. For reprint permission please contact
IAALS.

1 All appellate, district, and county judges in Colorado are chosen through commission-based appointment.
The newly appointed judge faces the voters in an uncontested retention election at the end of a two-year
provisional term, and then at the end of each subsequent full term.



3. Judges support the collection of a wide range of data to evaluate their job
performance. Nearly 72% of appellate judges and 73% of trial judges agreed that case
management data should be considered in the JPE program, although they cautioned that
such data should be reviewed and interpreted carefully. In addition, over 88% of trial
judges stated that courtroom observation was a “somewhat useful” or “very useful” part
of the JPE process. The supplemental comments emphasized the importance in the
judges’ minds of collecting a wide range of data in a sound manner.

4. Judges are concerned that some evaluations may be based on unreliable
survey data. Both appellate and trial judges expressed deep concern that surveys
distributed to attorneys, jurors and litigants frequently do not yield sufficient statistical
data for an evaluation commission to make an informed recommendation on the judge’s
retention. In particular, judges noted that low survey response rates in rural areas give
undue influence to the few respondents who do complete the survey, and commented that
district commissions need to develop better strategies for using (or rejecting) limited
survey data. Overall, 64% of appellate judges and 53% of trial judges deemed the
number of survey respondents to be a “major problem,” and only 14% of appellate judges
and 14% of trial judges stated that survey response rates were “not a problem.”

5. Judges suggest that the public needs to be made more aware of evaluation
results and how to find those results. Most judges responding to the survey had no
difficulty with the current methods of disseminating evaluation information, which
includes a narrative profile of each judge facing retention in the voter Blue Book, and
information on each judge’s evaluation posted on the state commission’s website.
However, judges also expressed concern that these methods leave some portion of the
public unaware of the evaluations or how to find them.

Summary of findings

Collectively, the survey responses suggest that Colorado judges are quite
comfortable with the concept of judicial performance evaluation and measurement of job
performance based on process-oriented criteria. To the extent judges expressed concerns
about the system, those concerns lay in the details of survey methodology and data
collection. Put another way, Colorado judges are supportive of judicial performance
evaluation so long as it is conducted fairly and reasonably.
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