STATE OF FLORIDA
OFFICE OF FINANCIAL REGULATION
DIVISION OF FINANCIAL INSTITUTIONS

IN RE:
APPLICATION TO MERGE
Community Bank & Company,
Lakewood Ranch, Florida, and
First Community Bank of America,
Pinellas Park, Florida; Resulting
Institution: Community Bank & Company

Admin. File No. _____________

____________________________________________/
PETITION FOR PUBLIC HEARING, MOTION FOR DESIGNATION AS PARTY,
STATEMENT IN OPPOSITION, AND NOTICE OF INTENTION TO APPEAR
1.

Neil J. Gillespie hereby petitions the Florida Office of Financial Regulation (OFR)

pursuant to Fla. Admin. Code r. 69U-105.104(1) for a public hearing on the APPLICATION TO
MERGE (“application”) of Community Bank & Company Lakewood Ranch, Florida, and First
Community Bank of America, Pinellas Park, Florida; Resulting Institution: Community Bank &
Company. A copy of the application accompanies this Petition as Exhibit 1.
2.

The Petitioner, pro se, is Neil J. Gillespie, 8092 SW 115th Loop, Ocala, Florida, 34481,

telephone number (352) 854-7807.
3.

A copy of the application was belatedly provided to Petitioner by OFR Chief Counsel

Josephine Schultz. The application (Exhibit 1) is missing all the financial data; the data fields are
blank. The following public financial data is missing:
Schedule II, Pro Forma Combined Balance Sheet
Schedule III, Earnings History and Capital Accounts Changes

Schedule IV, Financial Institution Offices and Fixed Asset Investment
The application is also missing Exhibit A, Agreement of Merger, which is public information.
Ms. Schultz failed to respond to Petitioner’s request for complete records.
4.

Pursuant to Fla. Admin. Code r. 69U-105.104(1) Petitioner combines his petition for

public hearing with a notice of intention to appear.
5.

Pursuant to Fla. Admin. Code r. 69U-105.104(1)(d) Petitioner has an interest in, and

objects to, the application as a resident of the State of Florida, a Florida homeowner, a former
client of Community Bank & Company (formerly known as Community Bank of Manatee), and
as an advocate, educator and journalist through his Justice Network at http://YouSue.org/, and as
further set forth in this Petition. Furthermore, Petitioner has a “collective responsibility” as
defined in the Conclusions of the Financial Crisis Inquiry Commission, a responsibility to learn,
investigate and fix the dramatic breakdowns of corporate governance, profound lapses in
regulatory oversight, and near fatal flaws in our financial system.
6.

Pursuant to Fla. Admin. Code r. 69U-105.106(3) Petitioner’s substantial interests will be

affected. Petitioner moves to become a party to the proceeding. Petitioner gives notice of
intention to appear as a party. Petitioner incorporates paragraphs 1 through 5 in this paragraph.
7.

Pursuant to Fla. Admin. Code r. 69U-105.106(3)(b) a full and clear statement of the

grounds upon which Petitioner bases the claim that his substantial interest will be affected by
decision on the application is included in this Petition. Petitioner incorporates paragraphs 1
through 6 in this paragraph.
8.

Pursuant to Fla. Admin. Code r. 69U-105.103 (1) OFR was required to publish notice of

receipt of the application in the Florida Administrative Weekly within twenty-one (21) days of
its receipt. A publication was made, Notice No. 9714858. The receipt date published in the
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notice is February 15, 2010. (Exhibit 2). OFR received the application February 15, 2011. The
receipt date is incorrect. OFR failed to meet the requirements of F.A.C. Rule 69U-105.103 (1).
STATEMENT IN OPPOSITION
9.

Petitioner opposes the application on the following grounds:
a.

Community Bank & Company (formerly known as Community Bank of Manatee)

is in substantial violation of its November 25, 2009 Consent Order with the FDIC (FDIC-09569b) and OFR (OFR 0692-FI-10/09). (Exhibit 3). The FDIC and OFR Ordered, among other
things, in section 2(a) Management, that (a) Within 60 days from the effective date of this
ORDER, the Bank shall have and retain qualified management with the qualifications and
experience commensurate with assigned duties and responsibilities at the Bank. Each member of
management shall be provided appropriate written authority from the Bank's Board to implement
the provisions of this ORDER. At a minimum, management shall include the following: (i) a
chief executive officer with proven ability in managing a bank of comparable size and in
effectively implementing lending, investment and operating policies in accordance with sound
banking practices. As of today, well over a year after the FDIC and OFR Ordered the bank to
“have and retain qualified management”, William H. Sedgeman, Jr. is still the bank’s CEO, even
though he mismanaged the bank and lost $9.3 million in 2009 and $1.4 million in 2010. Mr.
Sedgeman is not competent to serve as Chief Executive Officer. Petitioner observed Mr.
Sedgeman November 1, 2010 while closing his account at the Tampa branch. Mr. Sedgeman, 70
years-old, appears frail, and shuffles about, an early sign of dementia. Evidence in the Petition
will show that Mr. Sedgeman is manipulated by others, including Martha J. Cook, his wife and
the bank’s former registered agent and unofficial counsel.
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b.

Community Bank & Company is still loosing money. The bank lost $9.3 million

in 2009. The bank lost $1.4 million in 2010. Merging one money-loosing bank with another
money-loosing bank is folly given the deteriorating economic conditions in the bank’s market. In
addition, a number of the bank’s Board of Directors are gone, contrary to earlier statements to
OFR that the Board and management would not change.
c.

There are substantial unanswered questions surrounding Mr. Lima, Chairman of

the bank's holding company, CBM Florida Holding Company, and his June 6, 2009 Application
For Certificate of Approval to Purchase or Acquire A Controlling Interest in a State Bank or
Trust Company. OFR failed to conduct a sufficient background check on Mr. Lima that would
have shown massive criminal acts during his tenure at ABN AMRO Bank that resulted in the
forfeiture $500 Million in Connection with Conspiracy to Defraud the United States and with
Violation of the Bank Secrecy Act. In addition, the application for controlling interest shows
financial irregularities which Petitioner recently brought to the attention of John G. Alcorn,
OFR’s Bureau Chief. In one case a shareholder inexplicably lost $4,114.80 August 19, 2008.
Unable to answer, Mr. Alcorn referred the matter to Josephine Schultz, Chief Counsel. Ms.
Schultz has obstructed efforts to get information in an apparent effort to prevent further analysis.
d.

The application provided to Petitioner by OFR Chief Counsel Josephine Schultz

is missing all the financial data; the data fields are blank. (Exhibit 1). The following public
financial data is missing:
Schedule II, Pro Forma Combined Balance Sheet
Schedule III, Earnings History and Capital Accounts Changes
Schedule IV, Financial Institution Offices and Fixed Asset Investment
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The application is also missing Exhibit A, Agreement of Merger, which is public information.
Ms. Schultz failed to respond to Petitioner’s request for complete records.
e.

While Petitioner was a bank customer of Community Bank of Manatee (n.k.a.

Community Bank & Company), Petitioner was subject to discriminatory treatment.
INTRODUCTION
10.

On September 21, 2010 OFR Commissioner J. Thomas Cardwell testified before the

Financial Crisis Inquiry Commission. (Exhibit 4). The Commissioner testified that “[M]y name
is Tom Cardwell and I am the Commissioner of the Office of Financial Regulation for the State
of Florida a position in which I have served for one year. Prior to assuming this position I was a
lawyer in private practice with Akerman Senterfitt a 500 attorney firm based in Florida where I
served as Chairman & CEO and headed the Financial Institutions Practice Group.”
11.

The Commissioner testified “Relative to this appearance I served on the Florida Supreme

Court Mortgage Foreclosure Task Force which made recommendations to deal with the crisis in
the courts regarding residential mortgage foreclosures.” The Commissioner also testified “The
Office of Financial Regulation has jurisdiction over the state chartered banking industry, the
securities industry, mortgage brokers, money transmitters, payday lenders, check cashers and
automobile lenders among others. We have 453 employees and a budget of 43 million dollars
with which to carry out our responsibilities for licensing, examination and enforcement in all of
these areas.”
12.

In the December 31, 2010 OFR Quarterly Report to the Financial Services Commission,

Commissioner Cardwell’s comments show the many challenges facing Florida’s economy and as
a result, Florida’s financial industries continue to face significant stress. (Exhibit 5). He wrote
“Since January 2009, 44 financial institutions have failed: 14 in 2009, 29 in 2010 and one
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already in 2011. Florida is in the top five states nationally in the number of mortgage
foreclosures. Home sales remain sluggish and prices for existing homes are flat. Like many
families and businesses in Florida, OFR was significantly impacted by the real estate market.”
13.

Commissioner Cardwell also wrote “We have now found that actual revenues are even

less than we had projected due to the difficult business conditions our industries are facing.
Specifically, the number of persons seeking to be licensed in the mortgage industry has
decreased significantly. In June 2007, OFR had more than 80,000 individual mortgage brokers
licensed. By October 2010, the number had decreased by about half. We just concluded our
current registration cycle on December 31st, and had slightly fewer than 15,000 individual
applicants. We knew there would be a drop off, but the depth of the problems in the Florida
housing market were greater than anticipated, even by noted economists.” (Exhibit 5)
14.

As for banking, Commissioner Cardwell wrote “In the area of Banking, the total assets

held in state-chartered banks have declined. In 2009, total deposits in state-chartered banks were
$60 billion. According to the latest figures (September 2010), the number has dropped to $50
billion.” Commissioner Cardwell expressed some optimism: “I think we are at the bottom of this
economic cycle. Some of our businesses have remained stable. The businesses that were
negatively impacted will come back over time. Banking should be back to where it was in the
next year or two. Mortgage brokerage will never return to its frothy heights.” (Exhibit 5)
15.

Commissioner Cardwell wrote “No Florida banking customers have lost a single dollar of

insured deposits.” (Exhibit 5). While that may be technically true, Florida homeowners, investors
and others have been decimated financially and emotionally by the fallout of the financial crisis.
16.

According to a report by Condo Vultures bank failures in Florida have cost the Federal

Deposit Insurance Corp. the most money of any state in 2010. Florida’s bank failures have cost
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about $2.1 billion in losses to the FDIC's deposit insurance fund, or about 10% of the $22.2
billion in losses in 2010.
17.

The Financial Crisis Inquiry Commission determined that the 2008 financial crisis was an

“avoidable” disaster caused by widespread failures in government regulation, corporate
mismanagement and heedless risk-taking by Wall Street, according to a story in the New York
Times January 25, 2011 ‘Financial Crisis Was Avoidable, Inquiry Finds’. (Exhibit 6). The Times
wrote “[T]he report is harsh on regulators. It finds that the Securities and Exchange Commission
failed to require big banks to hold more capital to cushion potential losses and halt risky
practices, and that the Fed “neglected its mission.”
18.

Lax government oversight allowed Bernie Madoff to operate a ponzi scheme for years,

even when whistleblower Harry Markopoulos repeatedly alerted authorities. SEC regulators
spent many hours watching pornography in their offices during the 2008 financial crisis. A
summary requested by Senator Grassley of pornography-related investigations conducted by the
SEC Inspector General shows senior level regulators and lawyers were involved. (Exhibit 7)
19.

Conclusions of the Financial Crisis Inquiry Commission state “As this report goes to

print, there are more than 26 million Americans who are out of work, cannot find full-time work,
or have given up looking for work. About four million families have lost their homes to
foreclosure and another four and a half million have slipped into the foreclosure process or are
seriously behind on their mortgage payments. Nearly $11 trillion in household wealth has
vanished, with retirement accounts and life savings swept away.” (Exhibit 8)
19.

The Conclusions also state “There is much anger about what has transpired, and

justifiably so. Many people who abided by all the rules now find themselves out of work and
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uncertain about their future prospects. The collateral damage of this crisis has been real people
and real communities. The impacts of this crisis are likely to be felt for a generation.” (Exhibit 8)
20.

The Conclusions closes with “In our inquiry, we found dramatic breakdowns of corporate

governance, profound lapses in regulatory oversight, and near fatal flaws in our financial
system....This report should not be viewed as the end of the nation’s examination of this crisis.
There is still much to learn, much to investigate, and much to fix. This is our collective
responsibility. It falls to us to make different choices if we want different results.” (Exhibit 8)
21.

Despite all the above, OFR continues to have profound lapses in regulatory oversight.

Therefore as designated by the Financial Crisis Inquiry Commission it is the “collective
responsibility” of citizens to demand changes and improvement from our government regulators.
PETITIONER’S SUBSTANTIAL INTERESTS
22.

As a Florida homeowner (through a family trust) Petitioner watched his home in Ocala,

Florida drop in value, from $168,000 in 2006 to a current market value of $91,057 today.
Petitioner suffered a substantial loss of $76,943. Petitioner’s home is “underwater”, a term
meaning the current mortgage balance of $104,211 exceeds the current market value of the
home. Petitioner has an interest, indeed a duty and a “collective responsibility” as defined in the
Conclusions of the Financial Crisis Inquiry Commission, a responsibility to learn, investigate
and fix the dramatic breakdowns of corporate governance, profound lapses in regulatory
oversight, and near fatal flaws in our financial system.
COMMUNITY BANK & COMPANY
23.

Community Bank of Manatee is now known as Community Bank & Company (“bank”)

as a result of a name change earlier this year. The bank was founded in 1995 by William H.
Sedgeman, Jr., the current Chairman & Chief Executive Officer. The bank is an insured state
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nonmember bank. The bank’s website claims it is privately owned by about 350 shareholders
and the founding board of directors has remained with the bank from inception.
24.

A 2001 Form 6 Public Disclosure of Financial Interest (Exhibit 9) filed by Martha Jean

Cook, Florida Bar ID No. 242640, shows she was Registered Agent for the bank and had a
beneficial interest more than 5% in the bank. Ms. Cook was required to file the Form 6 as a
candidate for Circuit Court Judge for the Thirteenth Judicial Circuit. Ms. Cook’s sole income is
listed as $52,824 derived from Martha J. Cook, PA, an arbitration/mediation firm where she was
president. The 2001 Form 6 shows Ms. Cook had substantial relative debts, with a net worth of
$151,487. About half her net worth was derived from household goods listed at $72,500. Ms.
Cook valued her arbitration/mediation firm at $30,199.
25.

Martha J. Cook was at all times relative to this Petition married to William H. Sedgeman,

Jr. In Florida the relationship to a party or attorney is computed by using the common law rule
rather than the civil law rule. In computing affinity husband and wife are considered as one
person and the relatives of one spouse by consanguinity are related to the other by affinity in the
same degree. State v. Wall, 41 Fla. 463. This created a conflict of interest since Ms. Cook was
Registered Agent for the bank and had a beneficial interest more than 5% while married to
William H. Sedgeman, Jr., the bank’s Chairman & Chief Executive Officer. During this time the
bank does not appear to have had counsel other than Ms. Cook; she was the bank’s de facto
general counsel. Ms. Cook won the Judicial election and currently serves as Circuit Court Judge
for the Thirteenth Judicial Circuit. Judge Cook provides legal and other advice to her husband on
bank matters, either officially or unofficially. To believe otherwise strains credulity.
26.

For a time Petitioner had civil litigation pending before Judge Cook, Gillespie v Barker,

Rodems & Cook, PA, Case No. 05-CA-007205, Circuit Civil Division, Hillsborough County.
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The lawsuit is against Petitioner’s former lawyers who defrauded him in prior litigation. The
prior litigation was related to Neil Gillespie v. ACE Cash Express, Inc., Hillsborough Circuit
Civil, Consolidated Case No. 99-9730, Division J (originally case no. 8:00-CV-723-T-23B, in
United States District Court, Middle District of Florida, Tampa Division). On December 30,
2002, ACE Cash Express entered an agreement with the Florida State Department of Banking
(DBF) and the Attorney General. ACE paid a total of $500,000 in settlement and for issuance by
the Florida Department of Banking and Finance, Division of Securities and Finance ("DBF") of
authorizations, licenses, or other approvals necessary for ACE to continue in business in Florida,
and for releases and other stipulations. ACE paid $250,000 to the DBF Regulatory Trust Fund in
full satisfaction of all attorney's fees, costs, and other expenses incurred by the DBF in
connection with this matter. ACE made a contribution of $250,000 to the Florida State
University College of Law in full satisfaction of all attorney's fees, costs and other expenses
incurred by the Attorney General in connection with this matter. A copy of the agreement is
attached. (Exhibit 10). Petitioner’s lawsuit appears on page 8.
27.

On November 10, 2010 Petitioner moved to disqualify Judge Cook from his case for bias

and matters related to the bank, see Plaintiff’s 4th Motion to Disqualify Judge Martha J. Cook.
(Exhibit 11). Among other things, the motion showed Judge Cook was insolvent and related to
recapitalization efforts with the bank. The motion showed how the bank discriminated against
Petitioner while he was a customer. The motion also showed Judge Cook’s conflict presiding
over cases involving financial institutions. Judge Cook refused to disqualify herself. November
18, 2010 Petitioner filed a Writ of Prohibition against Judge Cook in the Second District Court
of Appeals, Case No. 2D10-5529; she disqualified herself the same day.
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28.

Petitioner appreciates the personal hardship faced by Mr. Sedgeman and Judge Cook, two

senior citizens facing an insolvent and bankrupt future. However this is mitigated by the facts.
While Mr. Sedgeman and Judge Cook enjoyed every advantage of life, from a great education
(Mr. Sedgeman is a graduate of Harvard), to high-paying, prestigious careers, they threw it all
away through mismanagement and personal failure. During the time Judge Cook presided over
Petitioner’s lawsuit, he observed her working part-time hours while collecting a full-time circuit
court judge salary of $145,000, at a time when Florida’s courts are in crisis over mortgage
foreclosures. Petitioner found Judge Cook to be profoundly dishonest and manipulative. It
appears she would do anything to advance her interests without regard for the rule of law.
Mr. Marcelo Faria de Lima
29.

From the bank’s website: “Mr. Lima is Chairman of the Bank's holding company, CBM

Florida Holding Company. Mr. Lima is an international investor with interests in companies
located in the United States, Brazil, Mexico, Turkey, Denmark and Russia employing over 6,000
people and generating sales of over $1 Billion. Mr. Lima started his career as a commercial
banker working for ABN Amro Bank in Brazil and Chicago before working as an investment
banker for Donaldson, Lubkin and Jenrette, Credit Suisse, and Garantia. He graduated from
Ponteficia Universidade Catolica do Rio de Jeanerio in 1985. Mr. Lima has served as a director
since the change of control transaction was completed on December 3, 2009.”
ABN AMRO Bank
30.

Mr. Lima worked for ABN AMRO Bank from 1989 through 1996 in Brazil and Chicago.

Mr. Lima’s tenure in Chicago coincides with accusations of significant criminal activity by ABN
AMRO Bank. On December 19, 2005 a Cease and Desist Order (FRB Dkt. No. 05-035-B-FB)
was issued against ABN AMRO Bank, including the Chicago Branch where Mr. Lima worked.
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(Exhibit 12). ABN AMRO Bank agreed to stop its unlawful money laundering operations which
date to 1995 during Mr. Lima’s tenure at the bank. An Assessment of Civil Money Penalty was
also issued December 19, 2005. (Exhibit 13). The Federal Reserve Board (Exhibit 14) and The
Illinois Department of Financial and Professional Regulation, Division of Banking (Exhibit 15)
issued news releases about the matter December 19, 2005. The matter was widely reported in the
press, including the Wall Street Journal December 20, 2005 “ABN Amro to Pay $80 Million
Fine Over Iran, Libya” (Exhibit 16), The White Collar Crime Prof Blog, December 20, 2005
(Exhibit 17) and elsewhere. ABN AMRO Bank paid $80 million in penalties to U.S. federal and
state regulators. This was big news worldwide. But Mr. Lima claim he never knew and failed to
disclose the information as required to the OFR under Florida law.
31.

ABN AMRO Bank made news again May 10, 2010. A Department of Justice Press

Release announced “Former ABN AMRO Bank N.V. Agrees to Forfeit $500 Million in
Connection with Conspiracy to Defraud the United States and with Violation of the Bank
Secrecy Act” (Exhibit 18). An Information (Exhibit 19) and Deferred Prosecution Agreement
were filed May 10, 2010. (Exhibit 20). The Information shows that from in or about June 1995
through in or about December 2005, Defendant ABN facilitated unlawful United States Dollar
transactions for a number of co-conspirators, both known and unknown to the United States. For
the most part, these co-conspirators consisted primarily of banks from Iran, Libya, the Sudan,
and Cuba. Count I, Conspiracy to violate the International Emergency Economic Powers Act
(IEEPA) and the Trading With the Enemy Act (TWEA) and to defraud the United States from in
or about May 1995 and continuing until in or about December 2007. Count II, Failure to
Maintain an Adequate Money Laundering Program.
Wymoo International, LLC, unlicensed Private Investigation Agency
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Mr. Lima’s September 5, 2008 Wymoo Confidential International Investigation
32.

On September 5, 2008 Wymoo International, LLC provided Joseph Matthews a

background check of Mr. Lima for a fee of $630. Oddly the Confidential International
Investigation shows Joseph Matthews as the client, not OFR. (Exhibit 21). Wymoo failed to
report the ABN AMRO Bank problems to OFR.
33.

Wymoo International, LLC, 4320 Deerwood Lake Pkwy., Suite 514 Jacksonville, FL

32216, is a Private Investigation Agency as defined under Chapter 493, Florida Statutes, but
Wymoo is not licensed with The Department of Agriculture and Consumer Services (FDACS) as
required by Florida law. According FDACS, private investigators and private investigative
agencies serve in positions of trust. Untrained and unlicensed persons or businesses, or persons
not of good moral character, are a threat to the public safety and welfare. FDACS is responsible
for enforcing the provisions of Chapter 493, F.S. and initiating administrative action when
violations occur. Petitioner emailed FDACS/Lisa Trimble March 23, 2011 about this matter but
she has not responded. (Exhibit 22). Petitioner also emailed OFR Chief Counsel Josephine
Schultz about Wymoo and she has not responded. (Exhibit 23). Apart from the licensing issue,
Wymoo does not appear completely legitimate. (Exhibit 24).
Mr. Lima’s September 16, 2008 Owens OnLine
International Employment Screening Report
34.

Owens OnLine did an International Employment Screening Report September 16, 2008.

(Exhibit 25). Owens OnLine is a Private Investigation Agency as defined under Chapter 493,
Florida Statutes, and is licensed with The Department of Agriculture and Consumer Services
(FDACS). According to the report, Owens was unable to confirm the subject's residency at the
address provided but an unconfirmed address was found for the subject. A notation under
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Employment History states “No information was provided on your order for verification.” A
notation under Educational History states “No information was provided on your order for
verification.” Owens failed to report the ABN AMRO Bank problems to OFR. (Exhibit 25).
Mr. Lima’s June 15, 2009 Interagency Biographical and Financial Report
35.

Mr. Lima failed to disclose his employment with ABN AMRO Bank to questions 4(b),

5(b), 5(e)(1-4), 5(f) or the legal problems with ABN AMRO Bank on his Interagency
Biographical and Financial Report. (Exhibit 26). The report provided to Petitioner does not
provide any financial data, no Financial Report, no Contingent Liabilities, no Supporting
Schedules, no Cash Flow Statement, no Certification or signature page.
Mr. Lima’s June 6, 2009 Application For Certificate of Approval to Purchase or Acquire A
Controlling Interest in a State Bank or Trust Company
36.

Mr. Lima’s June 4, 2009 Application For Certificate of Approval to Purchase or Acquire

A Controlling Interest in a State Bank or Trust Company misstates the Capital Account. Page 5,
Status of Capital Account, Present Capital Structure March 31, 2009. The application shows
common stock of 2,094,762 shares @ $2 par that was reported as $4,194,000. The correct
amount is $4,189,524, a difference of $4,476.
37.

Stock price irregularities. On 08/19/08 2,540 shares of stock sold $4.75 a share. The same

day another block of shares sold but for $6.37 a share. Someone lost $4,114.80 that day. Unable
to account for the difference, Mr. Alcorn referred the matter to Josephine Schultz, Chief
Counsel. Ms. Schultz has obstructed efforts to get information in an effort to prevent further
analysis.
July 22, 2009 Report of Public Hearing
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38.

The purpose of the public hearing was to review, in accordance with .Florida law, the

pending Application by Trevor R. Burgess and Marcelo Lima for Authority to Acquire a
Controlling Interest in Community Bank of Manatee. (1) The requirement under Section
120.80(3)(a)4., Florida Statutes, that any foreign national person seeking to acquire a controlling
interest in a state bank appear personally at such a public hearing; and (2) The criteria
established by Section 658.28(1), Florida Statutes, on the basis of which the OFR is required to
base its determination whether or not the Application should be approved. As reflected in his
biographical report which accompanied the Application, Mr. Lima is a citizen of the Federative
Republic of Brazil. Consequently, the OFR was required by Section 20.80(3)(a)4., Florida
Statutes, to request that the Hearing be conducted. A Joint Prehearing Stipulation was made July
7, 2009. (Exhibit 28). A Report of Public Hearing was made July 22, 2009. (Exhibit 29)
39.

Under Findings of Fact, the report found (15) Mr. Marcelo Lima attended the Pontificia

Universidade Catolica in Rio de Janeiro, where he earned a degree in economics. He holds a
professional enrollment in the Regional Council of Economists in Sao Paul. He is principally
engaged in the active oversight of a wide variety of investments, primarily through his service as
a director of several investment companies and other holding companies.
40.

Most of Mr. Lima's investments are made through Turquois Capital, C.V., which is his

principal holding company. In addition to brokerage and deposit accounts in a number of
banking institutions, it has significant interests in several industrial firms, including both public
and privately held companies, involved in such disparate lines of business as commercial,
refrigeration, fertilizer and, retail. As a result of his investments, Mr. Lima is actively involved in
17 different companies and has served as an executive officer of at least 7 of those companies,
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and as a director of four of them, including service as Chairman of the Board of two of those
companies.
41.

With regard to direct bank experience, from 1989 to 1996 Mr. Lima worked for ABN

Amro Bank both in Brazil and in Chicago, serving initially as a fund manager in Brazil and,
subsequently, as chief economist of ABN Amro in Brazil advising the bank's Asset-Liability
Committee. He then served in the corporate banking area, mainly in commercial relations with
some significant clients in Brazil, such as Panasonic, Volkswagen and General Motors. He also
served as regional manager for the bank in Campinas, Brazil, where he was responsible for,
among other things, commercial banking, retail banking and trade-related and financing
activities. During this period he also chaired the bank's regional Credit Committee.
42.

During his tenure in Chicago, Mr. Lima was primarily engaged in project finance

banking and was responsible for analyzing new projects and reviewing credit related matters of
several ongoing projects related to power generation in states such as New Hampshire,
Pennsylvania, Hawaii and Connecticut, sponsored by companies such as Tractebel AES and
Intergen. From 1996 to 1998, he worked for Banco Garantia in Brazil, serving in the capital
markets and M&A areas, advising customers such as Florida Power and Light, Pacific Corp. and
National Power of U.K. From 1998 to 2000, he worked for the investment bank, Donaldson,
Lufkin & Jenrette in Brazil, serving mainly in the corporate finance and-mergers and
acquisitions areas.
43.

“Mr. Lima testified that, with the exception of ordinary course disputes, claims, and

lawsuit in Brazil involving his various business interests in Brazil, including matters related to
employment, tax, environmental, and other business disputes, neither he nor, to his knowledge,
any of the companies in which he has been involved, has ever been the subject of any
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investigation, civil charges, or penalties imposed by any governmental or administrative agency,
made a filing in any bankruptcy or similar proceeding, failed to pay any judgment or other debt
which he or they were lawfully obligated to pay, or been convicted of, or pled guilty or no
contest to, any charge of fraud, money laundering or other financial crime. Additionally, he
testified that he has not been named personally in any such actions involving companies in
which he is involved and that no such actions have been brought before any courts or
governmental entities in the United States of America."
44.

Mr. Lima failed to disclose ABN AMRa Bank's legal problems to OFR. A Final Order

of Approval was issued July 24, 2010. (Exhibit 32).
45.

Petitioner notified OFR of this lapse November 18, 2010. Mr. Alcorn contacted Mr. Lima

by letter December 3,2010 asking about his failure to disclose legal problems with ABN AMRa
Bank to OFR. (Exhibit 30). Mr. Lima responded December 21,2010 denying culpability.
(Exhibit 31). OFR accepted Mr. Lima's response at face value and closed the inquiry.
WHEREFORE, the undersigned petitions the FLORIDA OFFICE OF FINANCIAL
REGULAnON for a PUBLIC HEARING on the APPLICAnON TO MERGE Community
Bank & Company and First Community Bank of America, and Designation as Party. The
undersigned moves to include his Statement of Opposition in the record.
RESPECTFULLY SUBMITTED this 25th day of March, 2011.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that the PETITION was served March 25, 2011 by u.S. mail and
fax to Agency Clerk, Office of Financial Regulation, P.O. Box 8050, Tallahassee, Florida 32314
8050, Phone (850) 410-9800, Fax: (850) 410-9548. Pursuant to Fla. Admin. Code r. 69U
105.109(3) Service shall be deemed complete when a true copy of the document is delivered or,
ifmailed, when properly addressed, stamped, and deposited in the U.S. mail. The postmark date
shall be the date of service if served by mail and the date of an appropriate certificate of service
shall be the date if served by delivery. A PDF copy of the PETITON was served March 25, 2011
by electronic mail to OFR Chief Counsel Josephine Schultz. A copy of the PETITION was
served March 25, 2011 by u.S. mail to Trevor R. Burgess, Director, Community Bank &
Company, 2025 Lakewood Ranch Blvd., Lakewood Ranch, FL 34211.
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APPLICATION FOR APPROVAL TO
MERGE OR CONSOLIDATi: A BAh"K, TRUST COMPANY, OR ASSOCIATION

Community Sank & Company
(Exacc

~i~~e o~

Resulting

Lakewood Ranch

Fi~cial Insttt~tion)

(City)

34211

Manatee
(County)

Florida 1028

(Zip Code)

(Charter Number)

First Community Bank of America

Pinellas Park

(Exact Title of Other Constituent Financial Institutions)

Pinellas

(City)

33782

OTS 7782

(Zip Code)

(County)

(Charter Number)

UNDER THE CHARTER OF: Community Bank , Company

':,',

.

AND WITH THE TITLE: Community Bank , Company
The location of the main office of the resulting financial institution, if
changed from:
2025 Lakewood Ranch Blvd.

Lakewood Ranch, FL

34211

;--....:

(Street Address, City, County, Zip Code)

to: N/A
(Street Ad.dress, City. coW\t:y, z.ip Coda)

( X

Which is the current main office of

Coamunity Bank , Company
(Constituent Financial Institution)

Which is the current branch
(Constituent Financial Institution)

Please note appropriate designation if the resulting financial institution
will be a state-chartered bank: (X) State oo1".member Bank ( ) State Member Sank
.All questions should be answered completely.
If an answer is no or none, this
should be ;indicated.
Please note that many of the questions wi~~ require
responses on a separate insert page to be identi~ied as a numbered attachment.
(Attachment '
)

Application tee ot $ 7 ,500 payal;)le to the Office of Financial Reqtllation i • •t~che<1 for
d"poll.1.t:.
to the Financial Instituti.ons' ~latory Trust Fun4.

'1

~nally, a Successor Institution Application tee, it applicable, of $2,500 payable to tl'l4l
OU'ice of Fi.nancial .R8guJ.ation 1s attached Cor ~s.1t to the Financial Instituti~·
.R8qulatory ':rust rund,

OLg; 43843000000
Flair Object code: 001061

~

II!

lOO; V1
Reven~.

SQurce Code: 218

Note:

If 3 or

~

tor each financial i.nstit'uuon invoJ.ve<1.

1IOr8

f;l.llAncial instit.utiOI'lS llrG involved in the applicatl.on, the tee shall be

__J
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SCHEOULE !

SCHEDULE rr 

SCHEDULE !V-

e!l~~~CIAL

INSTItO~ION

O?FIC£S

:~

!:xro

ASSET

INVES-.rMENT
SCHtDOLE
~XHrD!T

\1

A·.. .

SCH?:DULr. VI -

NONCCNFO~~ING

ASS£~S

'I'ho applicanto horoby raprQs~t1t. t.bat the .:_nfo::t~at~orl eon~a~ned. Jon ehis
and S~t..:..d att;a.chrnant.s i~ "trUG and cOlf1plata to tho best of -chwir
k~owledge and bel~ef.
applicat.i~·)ft

By

~";ill:.ucu

H.

SedqG.Con Jr ..

(A~~horized
Cha~rn:.ln

Officer)

, CEO
(Xitle)

ay

K&.nnath

~*

Che~von

('\\uthoxi.~&d

CffiCQr)

Ghe.":'Z't"en i CEO
(Tit:le)

OFR..U.. 19
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P"JBLIC SECTION
SCHEDULE I

1.
(a) Attach a certified axC4ilrpt frolll the lleetings of the Board of
Directors of each constituent financial institutior- setting forth the
resolution adopting the proposed transaction.
(Attachment Number 1)
(b) Attach a certified copy of the resolution of ~~e Board of Directors
of each constituent national or federal financial institution which authorizes
the Office of Financial Regulation to review its recorda or to examine its
condition.
(Attachment Number 2)

Oe.cr~e any contemplated management changes as a result of the merger:
(Attachment Nu.m.ber 3)

2.

3.
In connection with this proposal, the financial institutions have
consulted with, re11ed on, or retained the following legal counsel:
BoWlllan Brown - Shutts

Partner

& Bowen

(TiUe)

(Name of COWl.el)

201 South Biscayne Boulevard Miami Florida 33131
(MaJ.ling lIddr.....)

I!IIIIIII

4.
Requests for additional information or other communications concerning
this proposal shall be directed to:
Trevor R. Buxgess

Director Co:munity Bank • Company
('1'1.Ue)

(RUle)

2025 Lakewood Ranch Blvd.
(Ka1.1in~

5.

Lakewood Ranch, FL

Addr.ess)

34211
(Phone Nwlber)

Indicate the desired effective date of the transaction:

4 / 2

I
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6.
Submit the biographical portion of the Interagency Biographical Report
and Financial Report for each proposed executive officer, director, or major
shareholder (10% or more) not currently associated with the resulting
financial institution. (Attachment Number 4)
SCHEDULE II

PRO FORMA COMBINED BALANCE SHEET <as of the end of the quarter prior to the
date of application)
Date:
12 / 31
/
2010
This schedule is designed to reflect the pro forma combined balance sheet
after adju&tmenta. All entries in the adjustment column must be footnoted
with a complete explanation of the adjustment.

(ATTACHMENT Number 5)

r

.
. -'------=-=--rco.iabined
Constituent Inatitut1ons!
+ or I Institutions

jAssets

lcash_~~~ue f~~~._...

Ls.

$'--

U. S. Government & Agencies

I

Other Secu::-i t.~es

j

==..
--l

J--

r4!:a te/~.E~_.~i})-~-.~~:li g~!.i:.~~~.l

i
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I Federal
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! securl. ti.es purchased under

I'

agreeI:ent to resell
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i

-,f;:~~fi;~*::~~i-~~i~--·

__
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I Real
I

Estate owned other
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I
I
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C=on Stock
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_

'

i
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:
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r~purch.~~~.,_.J

'ii';t:;;

.

'---._-,

~~~.~~I~;:otal Deposits i

I CAPITAL
'SUbOrdi~ ted

__ '._

,--.~==

__.',__, -------.-------------...J

$
:Federal--funds- pur-chased'and--r
I securi ties sold under
I
to
: Interest-bearing demand
i
I notes issued to the U, s.
I
Treasury , other
i liabili ties for borrowed
i money
r,--"'"
-"--""'1 Mortgage indebtedness and
I liabilities for capitalized

l~'F~ements

1I _"

__, -,,----,.,,-t---

-

._..,_._ ~'~ ,--- ,- -- _..

1
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~.

'~_~_. ~. ~~.~'-
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I contin~.~X:9X

I

reserves
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: Total capi tal to total
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'
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~

_._.. ~~:=r= ~r-'·:·~=--_1
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* NOTE: Information should be provided in separate columns for each
constituent financial institution participating in the merger.
**

NOTE:

Explain in separate attachments the basis for the adjustments.

1.
If any constituent financial institution has outstanding subordinated
notes or debentures, atblch a detailed summary of the debt and a copy of the
note and debenture.
(Attachment Number 6)
2.
Describe any plans for capital inf'Usions from other than retained
earnings: CBM Florida Holding Company intends to capitalize Community Bank'
Company with $30 million to consummation the trans.ction.
OFR-lJ·19
Page 4 of 16 Pages

(Revisfd 3/2003)
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3.
Does any constituent financial institution have a stock option plan?
Yes ( X ) No
( )
If yes, provide a oopy of the plan and state whether or
not it is to be continued after consummation of the merger. (Attachment Number
7)
SCHEDULE II I

EARNINGS HISTORY - DATE

12

/ 31

/ 2010

This schedule is designed to summar~ze the financial institution's earnings
history.
Information from the latest Consolidated Report of Incoae filed with
the Requlatory Agency should be used as the souroe dooument for the
preparation of this schedule. (Attachment Number 8)

Non:: Int'O.rm.iltioll .should be provided ill

inatitutiona p.artlcipat11Jg in

~

s~ate

colulIllllr for each of tbe

const.i~at t'in.anc.i"~

....rg.r.

CAPITAL ACCOUNTS CHANGES

Estimate of Total Assets and Capital Accounts for the three years following
the proposed merger, for the resulting financial institution. (Attachment
NUlIlber 9)

Year 1

-

otal Assets
otal Capital Accounts (Oni:llpaired

$

"'pi tal Stock, Surplus, and I1ndividad Profits)
0';&1

Capi ~~.lLT.~~1:_~....!.!..t Rati..o

I

.
l
I

_._-_

..

-·Y8a:r.=-3~

Year 2

i
..

\1

%

SCHEDULE IV
FINANCIAL INSTITUTION OFFICES AND FIXED ASSET INVESTMENT
1.
Financial In&titution Offices; Upon consummation of the merqer, the
Certificate of J\uthority issued to each constituent state-chartered financ1.al
institution (other than the resulting financial institution) for the operation
of its main office will be cancelled.
Attach a listing of all existing and approved but unopened of~ices for
_ch constituent finanoial institution i.nvolved in the proposed aerger.
This
information should include the complete address of each office, when opened
(date approved, if unopened, along with copy of approval order), whether i t
will remain open after the merger, and the future nUle of each office
remaining open.
(Attachment Number 10)
OFR-U·19
Page 5 of 16 Pages
IReyjsed 312003)
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$

$

%

2.

Fixed Asset Investment:

(a>
This schedule is dasigned to reflect the pro forma combined
investment in fixed assets for the resulting financial institution. ~terial
or substantial changes in these figure. are discouraged while the application
is being processed: (Attachment Number 11)

r.--..----------------,----------i

Ifnd

_..__

~_~.

Constituent Institutions

_j' $

.,....-----

Result.inq

----r~~~~_i-t-u-~~()-n--l

~ildi~--.~_.---------+-.

-J

..,' ---..-------

L~~~.s~~_~~~~~R~-o-v-em--:;=~--:-~-:-::l-+----------+I-·----------+1---._-.==:·
.. .-_··_·-_·_ _

-J

(b)
Provide the total sum for proposed additional investments in fixed
assets of the resulting financial institution by reason of approved but
unopened branches:

I

.~_

- - _.

" ••ultin.

-~

r_;~~_ :-~-~-_~-.- i~-d~- -_-~-.- 1I1- -p- - ~- -o-.-~ .em=-;n-O-~-:-l-'I~- -c_o_n.titu.~ ~~_t'~~C2t~.titutj:_~1
d

(c)
Does any constituent financial institution have an investment in a
corporation which owns the land and building within which the business of the
financial institution is or will be transacted? Yes ( ) No (X)
If yes,
provide details of the amount of investment and which offices are involved.
NOTE:
Information should be provided in separate col~ns for each of the
constituent financial institutions participating in the merger.
SCHEDULE V
TRUST OPERATIONS (NOT APPLICABLE)

1.

Trust Department:

<a)
Is the resulting financial institution authorized to exercise
trust powers? Yes ( ) No ( )
If yes, will trust services be continued as
presently offered? Yes ( > No ()
If no, the merger agreement must descr~
changes.
<b)
Does any constituent financial institution (other than the
reSUlting financial institution) exercise trust powers? Yes ( ) No (>
yes, please provide the followinq:

Constituent
Financial
Institutions

Loca~l.on

of

Trust
Department

Date
Established

Number of
Accounts

If

Doll.ar Volume
of Assets
under
Administration

(c)
Does the resulting financial institution desire to carry over the
trust powers of the constituent financial ins~tution? Yes ( ) No ( )
If ye.,
the merger agree~ent must sc
and the Articles of Incorporation of
the resulting financial institution must reflect the change.

indicate

OFR·U-19
Page 6 of 16 Pages

(ReviMd 3120031

2.

Trust Service Offices:

(a)
Has any consti tUQnt financial institution (other than the
resulting financial institution) established a TSO at a host bank, association
or cree.it union? Yes ( ) No ()
If yes, attach a complete 1ist of al.l
exist1ng and proposed trust service offi0Q8, includinq the name of thG host
bank, association or credit:. union, oomplete address, data opened (date
approved, if unopened and a copy of approval order), and whather the TSO will
remain open after the merger ..
j

(0)
Is any constituent finanoial institution (other than the resultinq
financial inst:..tution) a host financial institution to a trust service office?
Yes ( ) No ( )
If so, provide the name and complete address of the finaneial
institution that eatabl~shed the TSO t date established I and whether TSO will
continue to operate after the merger.

OFR·U..19
Page 7 of 16 Pages
{Revised 312003)
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Miscellaneous
DEPARTMENT OF FINANCIAL SERVICES
FSC - Financial Institution Regulation
Financial Institutions
NOTICE OF FILINGS
Financial Services Commission
Office of Financial Regulation
Notice is hereby given that the Office of Financial Regulation, Division of Financial Institutions, has received the
following application. Comments may be submitted to the Division Director, 200 East Gaines Street, Tallahassee,
Florida 32399-0371, for inclusion in the official record without requesting a hearing. However, pursuant to
provisions specified in Chapter 69U-105, Florida Administrative Code, any person may request a public hearing by
filing a petition with the Agency Clerk as follows:
By Mail or Facsimile
OR
By Hand Delivery
Agency Clerk
Agency Clerk
Office of Financial Regulation
Office of Financial Regulation
P.O. Box 8050
General Counsel’s Office
Tallahassee, Florida 32314-8050
The Fletcher Building, Suite 118
Phone (850)410-9800
101 East Gaines Street,
Fax: (850)410-9548
Tallahassee, Florida 32399-0379
Phone: (850)410-9896
The Petition must be received by the Clerk within twenty-one (21) days of publication of this notice (by 5:00 p.m.,
March 25, 2011):
APPLICATION TO MERGE
Constituent Institutions: Community Bank & Company, Lakewood Ranch, Florida, and First Community Bank of
America, Pinellas Park, Florida
Resulting Institution: Community Bank & Company
Received: February 15, 2010
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https://www.flrules.org/gateway/readFile.asp?sid=12&tid=9714858&type=1&file=69U.htm

3/22/2011

FEDERAL DEPOSIT INSURANCE CORPORATION
WASHINGTON, D.C.
STATE OF FLORIDA
OFFICE OF FINANCIAL REGULATION
TALLAHASSEE, FLORIDA

____________________________________
)
In the Matter of
)
)
COMMUNITY BANK OF MANATEE
)
LAKEWOOD RANCH, FLORIDA
)
)
)
)
(INSURED STATE NONMEMBER BANK )
)
___________________________________)

CONSENT ORDER

FDIC-09-569b
OFR 0692-FI-10/09

The Federal Deposit Insurance Corporation (“FDIC”) is the appropriate Federal
banking agency for COMMUNITY BANK OF MANATEE, LAKEWOOD RANCH,
FLORIDA (“Bank”), under 12 U.S.C. § 1813(q).
The Bank, by and through its duly elected and acting Board of Directors
(“Board”), has executed a “STIPULATION TO THE ISSUANCE OF A CONSENT
ORDER (“STIPULATION”), dated November 25, 2009 that is accepted by the FDIC and
the Florida Office of Financial Regulation (“OFR”). With the STIPULATION, the Bank
has consented, without admitting or denying any charges of unsafe or unsound banking
practices or violations of law or regulation relating to weaknesses in the Bank’s capital
adequacy, asset quality, management effectiveness, earnings, liquidity and sensitivity to
market risk, to the issuance of this Consent Order (“ORDER”) by the FDIC and the OFR.

Having determined that the requirements for issuance of an order under 12 U.S.C.
§ 1818(b) and Chapter 120 and Section 655.033, Florida Statutes, have been satisfied, the
FDIC and the OFR hereby order that:
1.

BOARD OF DIRECTORS
(a)

Beginning on the effective date of this ORDER, the Board of Directors

(“Board”) shall increase its participation in the affairs of the Bank, assuming full
responsibility for the approval of sound policies and objectives and for the
supervision of all of the Bank's activities, consistent with the role and expertise
commonly expected for directors of banks of comparable size. The Board shall
prepare in advance and follow a detailed written agenda for each meeting,
including consideration of the actions of any committees.

Nothing in this

paragraph shall preclude the Board from considering matters other than those
contained in the agenda. This participation shall include meetings to be held no
less frequently than monthly at which, at a minimum, the following areas shall be
reviewed and approved: reports of income and expenses; new, overdue, renewal,
charged-off, and recovered loans; investment activity; operating policies; and
individual committee actions. Board minutes shall document these reviews and
approvals, including the names of any dissenting directors.
(b)

Within 30 days from the effective date of this ORDER, the Board shall

establish a Board committee (“Directors’ Committee”), consisting of at least four
members, to oversee the Bank’s compliance with the ORDER. Three members of
the Directors’ Committee shall not be officers of the Bank. The Directors’
Committee shall receive from Bank management monthly reports detailing the

2

Bank’s actions with respect to compliance with the ORDER. The Directors’
Committee shall present a report detailing the Bank’s adherence to the ORDER to
the Board at each regularly scheduled Board meeting. Such report shall be
recorded in the appropriate minutes of the Board’s meeting and shall be retained
in the Bank’s records. Establishment of this committee does not in any way
diminish the responsibility of the entire Board to ensure compliance with the
provisions of this ORDER.
2.

MANAGEMENT
(a)

Within 60 days from the effective date of this ORDER, the Bank shall

have and retain qualified management with the qualifications and experience
commensurate with assigned duties and responsibilities at the Bank. Each
member of management shall be provided appropriate written authority from the
Bank's Board to implement the provisions of this ORDER. At a minimum,
management shall include the following:
(i)

a chief executive officer with proven ability in managing a bank of

comparable size and in effectively implementing lending, investment and
operating policies in accordance with sound banking practices;
(ii)

a senior lending officer with a significant amount of appropriate

lending, collection, and loan supervision experience, and experience in
upgrading a low quality loan portfolio;
(iii)

a chief operating officer with a significant amount of appropriate

experience in managing the operations of a bank of similar size and
complexity in accordance with sound banking practices; and

3

(iv)

a chief credit officer with significant experience to independently

analyze loans and advise the Board regarding credit quality and
compliance with proper underwriting standards and processes.
(b)

The qualifications of management shall be assessed on its ability to:
(i)

comply with the requirements of this ORDER;

(ii)

operate the Bank in a safe and sound manner;

(iii)

comply with applicable laws and regulations; and

(iv)

restore all aspects of the Bank to a safe and sound condition,

including, but not limited to, asset quality, capital adequacy, earnings,
management effectiveness, risk management, liquidity and sensitivity to
market risk.
(c)

During the life of this ORDER, the Bank shall notify the Regional

Director of the FDIC's Atlanta Regional Office (“Regional Director”) and the
OFR (collectively, “Supervisory Authorities”), in writing, of the resignation or
termination of any of the Bank’s directors or senior executive officers within
fifteen (15) days of any such resignation or termination. The Bank shall also
provide notification to the Supervisory Authorities prior to the addition of any
individual to the Bank’s Board or employment of any individual as a senior
executive officer as that term is defined in Part 303 of the FDIC Rules and
Regulations, 12 C.F.R. § 303.101, or executive officer as that term is defined and
applied in Section 655.005(1)(f), Florida Statutes, and Rule 69U-100.03852,
Florida Administrative Code. The notification to the Supervisory Authorities
shall comply with the requirements set forth in 12 C.F.R. Part 303, Subpart F, and
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Rule 69U-100.03852, Florida Administrative Code. The notification should
include a description of the background and experience of the individual or
individuals to be added or employed and must be received at least 60 days before
such addition or employment is intended to become effective. If the Regional
Director or OFR issues a notice of disapproval pursuant to section 32 of the
Federal Deposit Insurance Act, 12 U.S.C. § 1831i, or Section 655.0385(2) or (3),
Florida Statutes, with respect to any proposed individual, then such individual
may not be added or employed by the Bank.
(d)

Within 60 days from the effective date of this ORDER, the Bank shall

develop and approve a written analysis and assessment of the Bank's management
and staffing needs (“Management Plan”) for the purpose of providing qualified
management for the Bank. The Management Plan shall include, at a minimum:
(i)

identification of both the type and number of officer positions

needed to properly manage and supervise the affairs of the Bank;
(ii)

identification and establishment of such Bank committees as are

needed to provide guidance and oversight to active management;
(iii)

annual written evaluations of all Bank officers and, in particular,

the chief executive officer, senior lending officer, and the chief operating
officer to determine whether these individuals possess the ability,
experience and other qualifications required to perform present and
anticipated duties, including, but not limited to, adherence to the Bank's
established policies and practices, and restoration and maintenance of the
Bank in a safe and sound condition;
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(iv)

a plan to recruit and hire any additional or replacement personnel

with the requisite ability, experience and other qualifications to fill those
officer positions consistent with the needs identified in the Management
Plan; and
(v)

(e)

an organizational chart.

The Management Plan and its implementation shall be satisfactory to the

Supervisory Authorities. Within 60 days of the date of this ORDER, the Bank
shall submit the proposed Management Plan to the Supervisory Authorities for
review and comment. Within 10 days of receipt of comments from the
Supervisory Authorities, the Bank shall incorporate those comments, if any, and
shall approve and adopt the Management Plan as revised.
3.

CAPITAL
(a)

Within 60 days from the effective date of this ORDER, the Bank shall

have Tier 1 Capital in such amount as to equal or exceed seven percent (7%) of
the Bank’s total assets and Total Risk-Based Capital in such an amount as to
equal or exceed twelve percent (12%) of the Bank’s total risk-weighted assets.
Thereafter, during the life of this Order, the Bank shall maintain Tier 1 Capital
and Total Risk-Based Capital ratios equal to or exceeding seven percent (7%) and
twelve percent (12%), respectively, as those capital ratios are described in the
FDIC Statement of Policy on Risk-Based Capital and contained in Appendix A to
Part 325 of the FDIC Rules and Regulations, 12 C.F.R. Part 325, Appendix A.
(b)

The level of Tier 1 Capital to be maintained during the life of this ORDER

pursuant to this paragraph shall be in addition to a fully funded allowance for loan
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and lease losses (“ALLL”), the adequacy of which shall be satisfactory to the
Supervisory Authorities as determined at subsequent examinations and/or
visitations.
(c)

Any increase in Tier 1 Capital necessary to meet the requirements of this

paragraph may be accomplished by the following:
(i)

sale of common stock; or

(ii)

sale of noncumulative perpetual preferred stock; or

(iii)

direct contribution of cash by the Board, shareholders, and/or

parent holding company; or
(iv)

any other means acceptable to the Supervisory Authorities; or

(v)

any combination of the above means.

Any increase in Tier 1 Capital necessary to meet the requirements of this
paragraph may not be accomplished through a deduction from the Bank's ALLL.
(d)

If all or part of any increase in Tier 1 Capital required by this paragraph is

accomplished by the sale of new securities, the Board shall forthwith take all
necessary steps to adopt and implement a plan for the sale of such additional
securities, including the voting of any shares owned or proxies held or controlled
by them in favor of the plan. Should the implementation of the plan involve a
public distribution of the Bank’s securities (including a distribution limited only
to the Bank's existing shareholders), the Bank shall prepare offering materials
fully describing the securities being offered, including an accurate description of
the financial condition of the Bank and the circumstances giving rise to the
offering, and any other material disclosures necessary to comply with the Federal
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securities laws. Prior to the implementation of the plan and, in any event, not less
than fifteen (15) days prior to the dissemination of such materials, the plan and
any materials used in the sale of the securities shall be submitted for review to the
FDIC, Accounting and Securities Disclosure Section, 550 17th Street, N.W.,
Room F-6066, Washington, D.C. 20429 and to the Office of Financial Regulation,
200 East Gaines Street, Tallahassee, Florida 32399-0371. Any changes requested
to be made in the plan or materials by the FDIC or the OFR shall be made prior to
their dissemination. If the increase in Tier 1 Capital is provided by the sale of
noncumulative perpetual preferred stock, then all terms and conditions of the
issue, including but not limited to those terms and conditions relative to interest
rate and convertibility factor, shall be presented to the Supervisory Authorities for
prior approval.
(e)

In complying with the provisions of this paragraph, the Bank shall provide

to any subscriber and/or purchaser of the Bank’s securities, a written notice of any
planned or existing development or other changes which are materially different
from the information reflected in any offering materials used in connection with
the sale of Bank securities. The written notice required by this paragraph shall be
furnished within ten (10) days from the date such material development or change
was planned or occurred, whichever is earlier, and shall be furnished to every
subscriber and/or purchaser of the Bank's securities who received or was tendered
the information contained in the Bank's original offering materials.
(f)

For the purposes of this ORDER, “Tier 1 Capital,” “Total Risk-Based

Capital,” “total assets,” and “total risk-weighted assets” shall have the meanings
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ascribed to them in Part 325 of the FDIC Rules and Regulations, 12 C.F.R. Part
325.
4.

CHARGE-OFF
(a)

Within 30 days from the effective date of this ORDER, the Bank shall

eliminate from its books, by charge-off or collection, all assets or portions of
assets classified “Loss” in the FDIC Report of Examination dated June 16, 2009
(the “ROE”) that have not been previously collected or charged-off. Elimination
of any of these assets through proceeds of other loans made by the Bank is not
considered collection for purposes of this paragraph.
(b)

Additionally, while this ORDER remains in effect, the Bank shall, within

30 days from the receipt of any official Report of Examination of the Bank from
the FDIC or the OFR, eliminate from its books, by collection, charge-off, or other
proper entries, the remaining balance of any asset classified “Loss” unless
otherwise approved in writing by the Supervisory Authorities.
5.

REDUCTION OF ADVERSELY CLASSIFIED ASSETS
(a)

Within 90 days from the effective date of this ORDER, the Bank shall

formulate and submit to the Supervisory Authorities, for review and comment, a
written plan to reduce the Bank’s risk position in each asset or relationship which
is in excess of $1,000,000 and which is classified “Substandard” in the ROE. For
purposes of this provision, “reduce” means to collect, charge off, or improve the
quality of an asset so as to warrant its removal from adverse classification by the
Supervisory Authorities. In developing the plan mandated by this paragraph, the
Bank shall, at a minimum, and with respect to each adversely classified loan or
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lease, review, analyze and document the financial position of the borrower,
including source of repayment, repayment ability, and alternative repayment
sources, as well as the value of and accessibility of any pledged or assigned
collateral, and any possible actions to improve the Bank’s collateral position.
Within 10 days from the receipt of any comment from the Supervisory
Authorities, and after due consideration of any recommended changes, the Bank
shall approve the plan, which approval shall be recorded in the minutes of a Board
meeting. Thereafter, the Bank shall implement and follow this plan. The plan
shall be monitored and progress reports thereon shall be submitted to the
Supervisory Authorities at 90 day intervals concurrent with the other reporting
requirements set forth in this ORDER.
(b)

The plan mandated by this paragraph shall include, but not be limited to,

the following:
(i)

the dollar levels to which risk in each classified asset will be

reduced;
(ii)

a description of the risk reduction methodology to be followed;

(iii)

provisions for the submission of monthly written progress reports

to the Board;
(iv)

provisions mandating board review of said progress reports; and

(v)

provisions for the mandated review to be recorded by notation in

the minutes of the Board meetings.
(c)

The written plan mandated by this paragraph shall further require a

reduction in the aggregate balance of assets classified “Substandard” in the ROE
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in accordance with the following schedule. For purposes of this paragraph,
“number of days” means number of days from the effective date of this ORDER.
The reduction schedule is:
(i)

within 90 days, the aggregate balance of assets classified

“Substandard” shall not exceed one hundred sixty percent (160%) of the
sum of Tier 1 Capital and ALLL;
(ii)

within 180 days, the aggregate balance of assets classified

“Substandard” shall not exceed one hundred twenty-five percent (125%)
of the sum of Tier 1 Capital and ALLL;
(iii)

within 360 days, the aggregate balance of assets classified

“Substandard” shall not exceed one hundred percent (100%) of the sum of
Tier 1 Capital and ALLL;
(iv)

within 540 days, the aggregate balance of assets classified

“Substandard” shall not exceed seventy-five percent (75%) of the sum of
Tier 1 Capital and ALLL; and
(v)

within 720 days, the aggregate balance of assets classified

“Substandard” shall not exceed fifty percent (50%) of the sum of Tier 1
Capital and ALLL
(d)

The requirements of this paragraph are not to be construed as standards for

future operations of the Bank. Following compliance with the above reduction
schedule, the Bank shall continue to reduce the total volume of adversely
classified assets.
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6.

ADDITIONAL CREDIT TO ADVERSELY CLASSIFIED BORROWERS
(a)

As of the effective date of this ORDER, the Bank shall not extend, directly

or indirectly, any additional credit to, or for the benefit of, any borrower who has
a loan or other extension of credit from the Bank that has been charged off or
classified, in whole or in part, "Loss" or “Doubtful” and is uncollected. The
requirements of this paragraph shall not prohibit the Bank from renewing (after
collection in cash of interest due from the borrower) any credit already extended
to any borrower.
(b)

Additionally, as of the effective date of this ORDER, the Bank shall not

extend, directly or indirectly, any additional credit to, or for the benefit of, any
borrower who has a loan or other extension of credit from the Bank that has been
classified, in whole or part, "Substandard" or “Special Mention” and is
uncollected.
(c)

Paragraph (b) of this paragraph shall not apply if the Bank’s failure to

extend further credit to a particular borrower would be detrimental to the best
interests of the Bank. Prior to the extending of any additional credit pursuant to
this paragraph, either in the form of a renewal, extension, or further advance of
funds, such additional credit shall be approved by a majority of the Board or a
designated committee thereof, who shall certify in writing as follows:
(i)

why the failure of the Bank to extend such credit would be

detrimental to the best interests of the Bank;
(ii)

that the Bank’s position would be improved thereby; and

(iii)

how the Bank’s position would be improved.
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The signed certification shall be made a part of the minutes of the Board or its
designated committee and a copy of the signed certification shall be retained in
the borrower’s credit file.
7.

WRITTEN STRATEGIC/BUSINESS PLAN
(a)

Within 90 days from the effective date of this ORDER, the Bank shall

prepare and submit to the Supervisory Authorities for review and comment a
written business/strategic plan covering the overall operation of the Bank. At a
minimum the plan shall establish objectives for the Bank’s earnings performance,
growth, balance sheet mix, liability structure, capital adequacy, and reduction of
nonperforming and underperforming assets, together with strategies for achieving
those objectives. The plan shall also identify capital, funding, managerial and
other resources needed to accomplish its objectives. Such plan shall specifically
provide for the following:
(i)

goals for the composition of the loan portfolio by loan type

including strategies to diversify the type and improve the quality of loans
held;
(ii)

goals for the composition of the deposit base including strategies to

reduce reliance on volatile and costly deposits; and
(iii)
(b)

plans for effective risk management and collection practices.

Within 10 days from the receipt of any comments from the Supervisory

Authorities, and after due consideration of any recommended changes, the Board
shall approve the business/strategic plan, which approval shall be recorded in the
minutes of the appropriate Board meeting.
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8.

INTERNAL LOAN REVIEW

Within 90 days from the effective date of this ORDER, the Bank shall adopt an effective
internal loan review and grading system to provide for the periodic review of the Bank's
loan portfolio in order to identify and categorize the Bank's loans, and other extensions of
credit which are carried on the Bank's books as loans, on the basis of credit quality. Such
system and its implementation shall be satisfactory to the Supervisory Authorities as
determined at their initial review and at subsequent examinations and/or visitations.
9.

LENDING AND COLLECTION POLICIES

Within 90 days from the effective date of this ORDER, the Bank shall revise, adopt and
implement its written lending and collection policy to provide effective guidance and
control over the Bank's lending function. That implementation shall include the
resolution of those exceptions, problems and deficiencies described in the ROE,
including those described on pages 11-13 thereof. In addition, the Bank shall obtain
adequate and current documentation for all loans in the Bank's loan portfolio. Such
policy and its implementation shall be in a form and manner acceptable to the
Supervisory Authorities.
10.

CONCENTRATIONS OF CREDIT

Within 45 days from the effective date of this ORDER, the Bank shall perform a risk
segmentation analysis with respect to the Concentrations of Credit listed on page 37 of
the ROE. Concentrations should be identified by product type, geographic distribution,
underlying collateral or other asset groups, which are considered economically related
and in the aggregate represent a large portion of the Bank’s Tier 1 Capital. A copy of this
analysis shall be provided to the Supervisory Authorities and the Board shall develop a

14

plan to reduce any segment of the portfolio which the Supervisory Authorities deem to be
an undue concentration of credit in relation to the Bank's Tier 1 Capital. The plan and its
implementation shall be in a form and manner acceptable to the Supervisory Authorities.
11.

ALLOWANCE FOR LOAN AND LEASE LOSSES

Within 30 days from the effective date of this ORDER, the Board shall review the
adequacy of the ALLL and, within 90 days from the effective date of this ORDER, the
Board shall establish a comprehensive policy for determining the adequacy of the ALLL.
For the purpose of this determination, the adequacy of the ALLL shall be determined
after the charge-off of all loans or other items classified “Loss.” The policy shall provide
for a review of the ALLL at least once each calendar quarter. Said review shall be
completed in time to properly report the ALLL in the quarterly Reports of Condition and
Income. The review shall focus on the results of the Bank's internal loan review, loan
and lease loss experience, trends of delinquent and non-accrual loans, an estimate of
potential loss exposure on significant credits, concentrations of credit, and present and
prospective economic conditions. A deficiency in the ALLL shall be remedied in the
calendar quarter it is discovered, prior to submitting the Reports of Condition and
Income, by a charge to current operating earnings. The minutes of the Board meeting at
which such review is undertaken shall indicate the results of the review. The Bank's
policy for determining the adequacy of the ALLL and its implementation shall be
satisfactory to the Supervisory Authorities.
12.

BUDGET
(a)

Within 60 days from the effective date of this ORDER, the Bank shall

formulate and fully implement a written plan and a comprehensive budget for all
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categories of income and expense for the calendar year ending December 31,
2010. The plan and budget required by this paragraph shall include formal goals
and strategies, consistent with sound banking practices and taking into account the
Bank's other written policies, to improve the Bank's net interest margin, increase
interest income, reduce discretionary expenses, and improve and sustain earnings
of the Bank. The plan shall include a description of the operating assumptions
that form the basis for, and adequately support, major projected income and
expense components. Thereafter, the Bank shall formulate such a plan and budget
by November 30 of each subsequent year and submit the plan and budget to the
Supervisory Authorities for review and comment by December 15 of each
subsequent year.
(b)

The plans and budgets required by this paragraph shall be acceptable to

the Supervisory Authorities.
(c)

Following the end of each calendar quarter, the Board shall evaluate the

Bank's actual performance in relation to the plans and budgets required by this
paragraph and shall record the results of the evaluation, and any actions taken by
the Bank, in the minutes of the Board meeting at which such evaluation is
undertaken.
13.

LIQUIDITY CONTINGENCY PLAN
(a)

Within 90 days from the effective date of this Order, the Bank shall revise

its Liquidity Contingency Plan to ensure the Bank has sufficient access to
alternative funding sources. The Liquidity Contingency Plan should include
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actions management will employ to improve liquidity levels and should address
the items described on pages 13 and 14 of the ROE.
(b)

The plan shall incorporate the guidance contained in Financial Bank Letter

(FIL) 84-2008, dated August 26, 2008, entitled Liquidity Risk Management.
(c)

A copy of the plan shall be submitted to the Supervisory Authorities upon

its completion for review and comment. Within 10 days from the receipt of any
comments from the Supervisory Authorities, the Bank shall incorporate those
recommended changes. Thereafter, the Bank shall implement and follow the
plan, and implementation shall be in a form and manner acceptable to the
Supervisory Authorities as determined at subsequent examinations and/or
visitations.
14.

INTEREST RATE RISK MANAGEMENT

Within 90 days from the effective date of this ORDER, the Bank shall develop and
implement a written policy for managing interest rate risk in a manner that is appropriate
to the size of the Bank and the complexity of its assets. The policy shall comply with the
Joint Agency Policy Statement on Interest Rate Risk, 61 Fed. Reg. 33169 (June 26,
1996), shall be consistent with the comments and recommendations detailed in the ROE,
and shall include, at a minimum, the means by which the interest rate risk position will be
monitored, the establishment of risk parameters, and provision for periodic reporting to
management and the Board regarding interest rate risk with adequate information
provided to assess the level of risk. Such policy and its implementation shall be
satisfactory to the Supervisory Authorities.
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15.

POLICY FOR INTERNAL ROUTINE AND CONTROL

Within 90 days from the effective date of this ORDER, the Bank shall adopt and
implement a policy for the operation of the Bank in such a manner as to provide adequate
internal routine and controls within the Bank consistent with safe and sound banking
practices. Such policy and its implementation shall, at a minimum, eliminate and/or
correct all internal routine and control deficiencies as more fully set forth on pages 14
and 15 of the ROE and shall be satisfactory to the Supervisory Authorities.
16.

AUDITS

Within 90 days from the effective date of this ORDER, the Bank shall adopt and
implement a comprehensive written audit program which shall be satisfactory to the
Supervisory Authorities. A copy of the audit program shall be submitted to the
Supervisory Authorities upon its completion for review and comment. Within 10 days
from the receipt of any comments from the Supervisory Authorities, the Bank shall
incorporate those recommended changes. The Bank shall thereafter implement and
enforce an effective system of internal and external audits. The internal auditor shall
make written monthly reports of audit findings directly to the Board. The minutes of the
meetings of the Board shall reflect consideration of these reports and describe any action
taken as a result thereof.
17.

VIOLATIONS OF LAW, REGULATION AND POLICY

Within 30 days from the effective date of this ORDER, the Bank shall eliminate and/or
correct all violations of law and regulation, and all contraventions of statements of policy,
which are more fully set out on pages 16-19 of the ROE. In addition, the Bank shall take
all necessary steps to ensure future compliance with all applicable laws, regulations, and
applicable statements of policy.
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18.

CALL REPORTS

Within 30 days after eliminating from its books any asset in compliance with the
“Charge-Off” paragraph of this ORDER and establishing an adequate ALLL in
compliance with the Allowance For Loan and Lease Losses paragraph of this ORDER,
the Bank shall file with the FDIC amended Reports of Condition and Income which shall
accurately reflect the financial condition of the Bank as of June 30, 2009. Thereafter,
during the life of this ORDER, the Bank shall file with the FDIC Reports of Condition
and Income which accurately reflect the financial condition of the Bank as of the end of
the period for which the Reports are filed, including any adjustment in the Bank’s books
made necessary or appropriate as a consequence of any official Report of Examination of
the Bank from the FDIC or the OFR during that reporting period.
19.

CASH DIVIDENDS

The Bank shall not pay cash dividends without the prior written consent of the
Supervisory Authorities.
20.

BROKERED DEPOSITS

Throughout the effective life of this ORDER, the Bank shall not accept, renew, rollover
any brokered deposit, as defined by 12 C.F.R. § 337.6(a)(2), unless it is in compliance
with the requirements of 12 C.F.R. § 337.6(b), governing solicitation and acceptance of
brokered deposits by insured depository institutions. In addition, the Bank shall comply
with the restrictions on the effective yields on deposits as described in 12 C.F.R. § 337.6.
21.

NO MATERIAL GROWTH WITHOUT PRIOR NOTICE

While this ORDER is in effect, the Bank must notify the Supervisory Authorities at least
60 days prior to undertaking asset growth of 10% or more per annum or initiating
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material changes in asset or liability composition. In no event shall asset growth result in
non-compliance with the capital maintenance provisions of this ORDER unless the Bank
receives prior written approval from the Supervisory Authorities.
22.

PROGRESS REPORTS

Within 30 days from the end of the first quarter following the effective date of this
ORDER, and within 30 days of the end of each quarter thereafter, the Bank shall furnish
written progress reports to the Supervisory Authorities detailing the form and manner of
any actions taken to secure compliance with this ORDER and the results thereof. Such
reports shall include a copy of the Bank's Reports of Condition and Income. Such reports
may be discontinued when the corrections required by this ORDER have been
accomplished and the Supervisory Authorities have released the Bank in writing from
making further reports. All progress reports and other written responses to this ORDER
shall be reviewed by the Board and made a part of the minutes of the appropriate Board
meeting.
23.

DISCLOSURE

Following the effective date of this ORDER, the Bank shall send or otherwise furnish to
its shareholders a description of this ORDER in conjunction with the Bank's next
shareholder communication and also in conjunction with its notice or proxy statement
preceding the Bank's next shareholder meeting. The description shall fully describe the
ORDER in all material respects. The description and any accompanying communication,
statement, or notice shall be sent to the FDIC, Accounting and Securities Disclosure
Section, 550 17th Street, N.W., Room F-6066, Washington, D.C. 20429 and to the
Director of DFI of the OFR, 200 East Gaines Street, Tallahassee, FL 32399-0371 at least
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fifteen (15) days prior to dissemination to shareholders. Any changes requested to be
made by the FDIC or the OFR shall be made prior to dissemination of the description,
communication, notice, or statement.

The provisions of this ORDER shall not bar, estop, or otherwise prevent the
FDIC, the OFR or any other federal or state agency or department from taking any other
action against the Bank or any of the Bank’s current or former institution-affiliated
parties, as such term is defined in 12 U.S.C. §1813(u) and Section 655.005(1)(i), Florida
Statutes.
This ORDER shall be effective on the date of issuance.
The provisions of this ORDER shall be binding upon the Bank, its institutionaffiliated parties, and any successors and assigns thereof.
The provisions of this ORDER shall remain effective and enforceable except to
the extent that and until such time as any provision has been modified, terminated,
suspended, or set aside by the Supervisory Authorities.
Issued Pursuant to Delegated Authority

Dated this 25th day of November, 2009

/s/
____________________________
Doreen R. Eberley
Acting Regional Director
Division of Supervision and Consumer Protection
Atlanta Region
Federal Deposit Insurance Corporation
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The Commissioner of the Florida Office of Financial Regulation, having duly
approved the foregoing ORDER, and the Bank, through its Board, having agreed that the
issuance of said ORDER by the FDIC shall be binding as between the Bank and the OFR
to the same degree and legal effect that such ORDER would be binding upon the Bank if
the OFR had issued a separate order that included and incorporated all of the provisions
of the foregoing ORDER pursuant to Chapters 120, 655, and 658, Florida Statutes,
including specifically Sections 655.033 and 655.041, Florida Statutes (2009).
Dated this 25th day of November, 2009.

/s/
_____________________________
Linda B. Charity
Director
Division of Financial Institutions
Office of Financial Regulation
By Delegated Authority for the Commissioner,
Office of Financial Regulation
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Remarks to the Financial Crisis Inquiry Commission
September 21, 2010
J. Thomas Cardwell
Commissioner
Florida Office of Financial Regulation

Senator Graham, Chairman Angelides, members of the Commission: my name is Tom
Cardwell and I am the Commissioner of the Office of Financial Regulation for the State
of Florida a position in which I have served for one year. Prior to assuming this position
I was a lawyer in private practice with Akerman Senterfitt a 500 attorney firm based in
Florida where I served as Chairman & CEO and headed the Financial Institutions
Practice Group.

Relative to this appearance I served on the Florida Supreme Court Mortgage
Foreclosure Task Force which made recommendations to deal with the crisis in the
courts regarding residential mortgage foreclosures.

The Office of Financial Regulation has jurisdiction over the state chartered banking
industry, the securities industry, mortgage brokers, money transmitters, payday lenders,
check cashers and automobile lenders among others. We have 453 employees and a
budget of 43 million dollars with which to carry out our responsibilities for licensing,
examination and enforcement in all of these areas.

The real estate mania or bubble that overtook much of the nation certainly manifested
itself in Florida. As in almost every bubble there are opportunities for fraud and those
who will avail themselves of that opportunity. The mortgage industry was no exception.
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The events that led up to the mortgage foreclosure crisis in Florida revealed
weaknesses in the statutory schemes and the regulatory execution of that scheme.

There have been significant improvements since that time.

Among the statutory weaknesses were that many persons engaged in originating loans
were not required to be licensed, and for those who were required to be licensed
background checks were required only at the time of initial licensing, not on the renewal
of licenses.

On the regulatory side regulators were slow to implement federal criminal background
checks and regulators were not as responsive to complaints as they could have been.

Florida has taken a number of steps to address these weaknesses.

As you may know, on July 30, 2008 the President signed the Secure and Fair
Enforcement for Mortgage Licensing Act the acronym for which is the S.A.F.E. Act.

Florida is in compliance with the Act and in fact has gone beyond its requirements.
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Florida now requires that all persons engaged in the mortgage origination process be
licensed unless exempt. The principal exemption is for persons employed by regulated
institutions, primarily banks.

This addresses the issue of unlicensed persons dealing with the public.

Next, each licensee will have to meet a strict new standard to include: (1) passing a
detailed criminal and credit history background check, (2) demonstrating professional
competency by successfully passing, rigorous national and state examinations and (3)
having background checks repeated every year as a part of the licensing renewal
process.

Further, the background checking process has been enhanced. One of the complaints
about the mortgage origination business was that people of unsavory character were
allowed to participate.

Under new Florida law all the participants are required to have yearly background
checks for both criminal records and for credit histories.

The Florida background checks are more extensive than those required in the S.A.F.E.
Act. We look not only at the national criminal history database but also dig deeper into
the records of local courts.
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Individuals with certain criminal histories are now barred from the mortgage industry.
Florida’s licensure requirements have been set higher than that required under the
S.A.F.E. Act.

For example, any crime of moral turpitude can be a bar, not just

financially related crimes. In addition, Florida imposes these same background checks
that S.A.F.E. imposes on individuals, on the officers and directors and on the
businesses for whom they work.

I believe the changes in the law in Florida and nationally will make fundamental
changes in the mortgage origination business.

It will become much more

professionalized and educated, allowing increased consumer confidence. There will be
much stronger gate keeping with respect to those with criminal backgrounds.

These changes in law will, I believe, go a long way to addressing fraud in the origination
process.

Regulation
On the regulatory side we have developed rules to implement the restrictions on those
with criminal records from entering the business.

We have tightened our procedures to make sure that applications are processed timely
and completely.
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We have revamped the complaint process to make sure that they are promptly
addressed.

We have developed and implemented a state-of-the-art software system for regulating
mortgage brokers that helps us process our work promptly, efficiently, with less cost and
with less chance that matters will fall through the cracks. It also allows us to integrate
all the records related to licensing, examination and enforcement into one database.
This system will give us a complete picture of an applicant’s records far more easily
than was previously the case.

Enforcement
Our agency does not have criminal prosecutorial authority, however when a complaint
or examination leads to the discovery of fraud we partner with an agency that does.

We work with the U.S. Attorney, the Statewide Prosecutor, local district attorneys, and
the Florida Attorney General among others. In particular we have had a long and
productive relationship with the federal-state mortgage fraud strike force here in Dade
County.

Because of our experience with the mortgage industry we are in a unique position to
provide expert testimony, document analysis and witness interviewing in mortgage fraud
prosecutions.
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We are a major resource to and an integral part of many mortgage fraud prosecutions in
Florida.

The Role of Regulation Going Forward
I would like to speak for a moment about the role of mortgage regulation in the future.

The financial crisis has framed the question to the regulatory community “What could
we have done better?”

One of the challenges for all regulators, from the SEC to the FDIC to the Federal
Reserve to the Florida OFR is to get ahead of the curve. How do regulators – as the
hockey great, Wayne Gretzky so often did – skate to where the puck is going to be, not
to where the puck is.

Seeing the future is not easy. When you are in the middle of events there is much less
clarity than in retrospect.

Nevertheless the regulatory system needs to keep looking for where the puck is going
to be.

For example we at OFR saw that when the mortgage origination business died and the
foreclosure crisis began, some who had been engaged in originating the mortgages that
were now failing were getting into the loan modification business.

6

We were seeing abusive activities. Families desperate to avoid foreclosure and stay in
their homes were easy prey. Loan modification businesses were taking upfront fees
then providing little or no services leaving vulnerable families broke and out on the
streets.

Late last year we put together an internal task force to target and shutdown loan
modification businesses taking up-front fees.

We developed a comprehensive

approach with several elements. One is to issue cease and desist orders to persons we
find in violation of law. A second is to publicize our enforcement actions. A third is to
work with other agencies such as those who have testified here today.

The resulting media coverage in both English and Spanish has been effective in raising
public awareness of the risk of fraud and in deterring potential violators.

The term being used among regulators is “forward looking regulation” it is difficult to
implement but I believe imperative. It is often resisted and unpopular because it will
conflict with the status quo. But failing to look forward puts the regulator in the role of
cleaning out the barn after the horses have gone.

Conclusion
There is no silver bullet that will stop mortgage fraud. Law enforcement has a role.
Regulators have a role. Media has a role. Industry has a role. Consumers have a role.
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But the most important factor is the economic conditions that make such fraud attractive
and possible. A bubble is an incubator of fraud. The housing bubble created huge
opportunities for fraud.

The amount of money poured into the housing market by banks and investors, the lax
lending standards, greed, the lack of accountability, economic illiteracy all contributed to
create a condition in which fraud flourished.

Regulation and law enforcement can and should play a role in controlling mortgage
fraud, but they are not in and of themselves the answer. The most important step is to
curb the conditions which allow such fraud to flourish.

I appreciate the opportunity to express my views and stand ready to respond to your
questions.
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Commissioner Cardwell’s Comments
Florida’s economy continues to face many challenges and, as a result, Florida’s
financial industries continue to face significant stress. Since January 2009, 44 financial
institutions have failed: 14 in 2009, 29 in 2010 and one already in 2011. Florida is in
the top five states nationally in the number of mortgage foreclosures. Home sales
remain sluggish and prices for existing homes are flat. Like many families and
businesses in Florida, OFR was significantly impacted by the real estate market. Just
as our industries are struggling to adapt to the changing economic landscape, we are
making efforts to adapt as well.
As required by the Legislature, OFR submitted a 15% reduction plan for next year as
part of the Legislative Budget Request (LBR) in October. Our submission at that point
was based on the best information available at that time. We have now found that
actual revenues are even less than we had projected due to the difficult business
conditions our industries are facing.
Specifically, the number of persons seeking to be licensed in the mortgage industry has
decreased significantly. In June 2007, OFR had more than 80,000 individual mortgage
brokers licensed. By October 2010, the number had decreased by about half. We just
concluded our current registration cycle on December 31st, and had slightly fewer than
15,000 individual applicants. We knew there would be a drop off, but the depth of the
problems in the Florida housing market were greater than anticipated, even by noted
economists.
We expect that as the housing market does come back, the mortgage broker business
will come back as well; however, the return will not be v-shaped and it will not return to
its former level.
In the area of Banking, the total assets held in state-chartered banks have declined. In
2009, total deposits in state-chartered banks were $60 billion. According to the latest
figures (September 2010), the number has dropped to $50 billion. This has not been
caused so much by a decrease in total bank deposits in the state, but rather by the fact
that some of the larger state-chartered banks that were closed were acquired by
federally chartered institutions.
We knew that agency revenues would be challenged. We now have a much clearer
idea how much. I think we are at the bottom of this economic cycle. Some of our
businesses have remained stable. The businesses that were negatively impacted will
come back over time. Banking should be back to where it was in the next year or two.
Mortgage brokerage will never return to its frothy heights.
Since we have a better view of our position than we did in October, we are promptly
responding to what we now know. We will be filing an amended LBR which will involve
shrinking the size of the agency and will take a significant step to matching our
revenues to our expenses. We are developing a realistic business plan to deal with the
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situation we face. It will have painful aspects but we will work within our resources to
continue to provide service to the citizens of Florida and the industries we regulate.
I would like to point out there are positive indicators as well. No Florida banking
customers have lost a single dollar of insured deposits. Florida remains a good banking
market as evidenced by the continued interest in acquisition of our closed institutions.
Revenue for the Division of Securities is stable. The Division has been successful in
levying and collecting several large fines, as well as securing money for Florida
consumers and the Florida State Board of Administration (SBA).


In November, UBS Securities, LLC and UBS Financial Services, Inc., paid
fines totaling $6,581,232 and were required to offer to repurchase auction rate
securities from eligible customers. The firms failed to reasonably supervise their
agents and engaged in dishonest and unethical practices. As a result of OFR’s
involvement with the North American Securities Administrators Association
(NASAA) Auction Rate Securities Task Force over the last two years, fines in
excess of $35.5 million have been assessed and collected against firms which
engaged in related unlawful sales activity.



In December, JP Morgan Securities, LLC paid OFR $2 million in fines and
costs of investigation, and paid the SBA $23 million to settle claims related to its
sale of unregistered securities to the Local Government Investment Pool (LGIP).
LGIP was not qualified to purchase the securities, in violation of Florida and
federal securities laws.

The Division of Finance has continued to resolve examinations as a result of the Loan
Modification Sweep which began in January 2010. Since that time, we opened 840
examinations. Of the 742 examinations we have completed, 123 or 17% have been
referred to our Legal Services Office for enforcement action. We have filed 88 legal
actions and made nine referrals to the Florida Bar Association. At this time, we have
followed up approximatley one-third of the legal actions filed. The follow up
demonstrates that 19 firms are now compliant, while only six remain out of compliance.
The US Treasury Department is launching the Small Business Lending Fund Program.
The $30 billion fund encourages lending to small businesses by providing equity capital
to qualified community banks. Through the fund, Main Street banks and small
businesses can work together to help create jobs and promote economic growth in local
communities. A total of $98 million in funding has been allocated to Florida financial
institutions, with an expected increase of $977 million in new lending to small
businesses in Florida. The Division of Financial Institutions is working closely with the
Federal Deposit Insurance Corporation and the Federal Reserve Bank of Atlanta to
implement the lending program.
While these economic times cause stress for Floridians – individuals, families,
businesses and State leaders – OFR continues to strive to meet our two-pronged
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mission to protect the citizens of the of Florida by providing effective regulation that
promotes sound growth and development of Florida’s economy.
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Financial Crisis Was Avoidable, Inquiry
Finds
By SEWELL CHAN

WASHINGTON — The 2008 financial crisis was an “avoidable” disaster caused by widespread
failures in government regulation, corporate mismanagement and heedless risk-taking by Wall
Street, according to the conclusions of a federal inquiry.
The commission that investigated the crisis casts a wide net of blame, faulting two
administrations, the Federal Reserve and other regulators for permitting a calamitous
concoction: shoddy mortgage lending, the excessive packaging and sale of loans to investors
and risky bets on securities backed by the loans.
“The greatest tragedy would be to accept the refrain that no one could have seen this coming
and thus nothing could have been done,” the panel wrote in the report’s conclusions, which
were read by The New York Times. “If we accept this notion, it will happen again.”
While the panel, the Financial Crisis Inquiry Commission, accuses several financial institutions
of greed, ineptitude or both, some of its gravest conclusions concern government failings, with
embarrassing implications for both parties. But the panel was itself divided along partisan lines,
which could blunt the impact of its findings.
Many of the conclusions have been widely described, but the synthesis of interviews,
documents and testimony, along with its government imprimatur, give the report — to be
released on Thursday as a 576-page book — a conclusive sweep and authority.
The commission held 19 days of hearings and interviews with more than 700 witnesses; it has
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pledged to release a trove of transcripts and other raw material online.
Of the 10 commission members, the six appointed by Democrats endorsed the final report.
Three Republican members have prepared a dissent focusing on a narrower set of causes; a
fourth Republican, Peter J. Wallison, has his own dissent, calling policies to promote
homeownership the major culprit. The panel was hobbled repeatedly by internal divisions and
staff turnover.
The majority report finds fault with two Fed chairmen: Alan Greenspan, who led the central
bank as the housing bubble expanded, and his successor, Ben S. Bernanke, who did not foresee
the crisis but played a crucial role in the response. It criticizes Mr. Greenspan for advocating
deregulation and cites a “pivotal failure to stem the flow of toxic mortgages” under his
leadership as a “prime example” of negligence.
It also criticizes the Bush administration’s “inconsistent response” to the crisis — allowing
Lehman Brothers to collapse in September 2008 after earlier bailing out another bank, Bear
Stearns, with Fed help — as having “added to the uncertainty and panic in the financial
markets.”
Like Mr. Bernanke, Mr. Bush’s Treasury secretary, Henry M. Paulson Jr., predicted in 2007 —
wrongly, it turned out — that the subprime collapse would be contained, the report notes.
Democrats also come under fire. The decision in 2000 to shield the exotic financial instruments
known as over-the-counter derivatives from regulation, made during the last year of President
Bill Clinton’s term, is called “a key turning point in the march toward the financial crisis.”
Timothy F. Geithner, who was president of the Federal Reserve Bank of New York during the
crisis and is now the Treasury secretary, was not unscathed; the report finds that the New York
Fed missed signs of trouble at Citigroup and Lehman, though it did not have the main
responsibility for overseeing them.
Former and current officials named in the report, as well as financial institutions, declined
Tuesday to comment before the report was released.
The report could reignite debate over the influence of Wall Street; it says regulators “lacked the
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political will” to scrutinize and hold accountable the institutions they were supposed to oversee.
The financial industry spent $2.7 billion on lobbying from 1999 to 2008, while individuals and
committees affiliated with it made more than $1 billion in campaign contributions.
The report does knock down — at least partly — several early theories for the financial crisis. It
says the low interest rates brought about by the Fed after the 2001 recession; Fannie Mae and
Freddie Mac, the mortgage finance giants; and the “aggressive homeownership goals” set by the
government as part of a “philosophy of opportunity” were not major culprits.
On the other hand, the report is harsh on regulators. It finds that the Securities and Exchange
Commission failed to require big banks to hold more capital to cushion potential losses and halt
risky practices, and that the Fed “neglected its mission.”
It says the Office of the Comptroller of the Currency, which regulates some banks, and the
Office of Thrift Supervision, which oversees savings and loans, blocked states from curbing
abuses because they were “caught up in turf wars.”
“The crisis was the result of human action and inaction, not of Mother Nature or computer
models gone haywire,” the report states. “The captains of finance and the public stewards of our
financial system ignored warnings and failed to question, understand and manage evolving
risks within a system essential to the well-being of the American public. Theirs was a big miss,
not a stumble.”
The report’s implications may be felt more in the political realm than in public policy. The
Dodd-Frank law overhauling the regulation of Wall Street, signed in July, took as its premise
the same regulatory deficiencies cited by the commission. But the report is sure to be a factor in
the debate over the future of Fannie and Freddie, which have been run by the government since
2008.
Though the report documents questionable practices by mortgage lenders and careless betting
by banks, one striking finding is its portrayal of incompetence.
It quotes Citigroup executives conceding that they paid little attention to mortgage-related
risks. Executives at the American International Group were found to have been blind to its $79
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billion exposure to credit-default swaps, a kind of insurance that was sold to investors seeking
protection against a drop in the value of securities backed by home loans. At Merrill Lynch,
managers were surprised when seemingly secure mortgage investments suddenly suffered huge
losses.
By one measure, for about every $40 in assets, the nation’s five largest investment banks had
only $1 in capital to cover losses, meaning that a 3 percent drop in asset values could have
wiped out the firm. The banks hid their excessive leverage using derivatives, off-balance-sheet
entities and other devices, the report found. The speculative binge was abetted by a giant
“shadow banking system” in which the banks relied heavily on short-term debt.
“When the housing and mortgage markets cratered, the lack of transparency, the extraordinary
debt loads, the short-term loans and the risky assets all came home to roost,” the report found.
“What resulted was panic. We had reaped what we had sown.”
The report, which was heavily shaped by the commission’s chairman, Phil Angelides, is dotted
with literary flourishes. It calls credit-rating agencies “cogs in the wheel of financial
destruction.” Paraphrasing Shakespeare’s “Julius Caesar,” it states, “The fault lies not in the
stars, but in us.”
Of the banks that bought, created, packaged and sold trillions of dollars in mortgage-related
securities, it says: “Like Icarus, they never feared flying ever closer to the sun.”
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SUMMARY OF PORNOGRAPHY-RELATED
INVESTIGATIONS CONDUCTED BY THE
SECURITIES AND EXCHANGE COMMISSION
OFFICE OF INSPECTOR GENERAL
At the request of Senator Charles E. Grassley (R-Iowa), the following is a summary of the
investigative reports and memoranda issued by the Securities and Exchange Commission (SEC)
Office of Inspector General (OIG) regarding SEC employees and contractors misusing
government computer resources to view pornographic images during the past five years. The
most recent memorandum reports were issued on March 8, 2010.
During the past five years, the SEC OIG substantiated that 33 SEC employees and or
contractors violated Commission rules and policies, as well as the Government-wide Standards
of Ethical Conduct, by viewing pornographic, sexually explicit or sexually suggestive images
using government computer resources and official time. Of the 33 investigations or inquiries
conducted, 31 took place in approximately the past two-and-a-half years. Many of the employees
who engaged in such conduct were at a senior level and earned substantial salaries through their
government employment. The employees found to have engaged in this inappropriate conduct
included 17 employees at a level of grade SK-14 and above (which can range from $99,356
through $222,418.) In many of the investigative matters, the OIG obtained key admissions from
the employees under investigation in sworn, on-the-record testimony. The following is a
breakdown by year of the cases reported to management during the past five years: three in
2010, ten in 2009,16 in 2008, two in 2007, one in 2006, and one in 2005.
Below are some specific examples of the evidence uncovered by the OIG in our reports
on the misuse of resources and official time to view pornography:
•

A Regional Office Supervisory Staff Accountant admitted that he frequently viewed
pornography at work on his SEC computer for about a year and that he accessed
pornography on his SEC-issued laptop computer while on official government travel.
The OIG also found numerous pornographic images stored on the hard drive of his
government computer.

•

Another Regional Office Supervisory Staff Accountant admitted that he used his SEC
assigned computer to access and attempt to access Internet web sites containing
pornography and other sexually explicit material during work hours fairly frequently,
sometimes up to twice a day. He further admitted this activity had probably occurred for
a long time. This senior staff member also admitted saving numerous pornographic
images to the hard drive of his SEC computer and viewing them from time to time during
work hours.
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•

A Regional Office Staff Accountant received nearly 1,800 access denials for
pornographic websites using her SEC laptop in only a two-week period, and had nearly
600 pornographic images saved on her laptop hard drive.

•

A Division of Enforcement Senior Counsel used his SEC-assigned laptop computer on
numerous occasions to access Internet pornography, and his computer hard drive
contained 775 pornographic or inappropriate images.

•

A Regional Office Senior Enforcement Attorney accessed pornographic images from his
SEC laptop during work hours and saved sexually explicit images to his computer hard
drive. The OIG also found a thumb drive connected to his SEC laptop that contained five
distinct videos depicting hard core pornography.

•

A Headquarters Senior Attorney admitted accessing Internet pornography and
downloading pornographic images to his SEC computer during work hours so frequently
that, on some days, he spent eight hours accessing Internet pornography. In fact, this
attorney downloaded so much pornography to his government computer that he exhausted
the available space on the computer hard drive and downloaded pornography to CDs or
DVDs that he accumulated in boxes in his office.

•

An Attorney Advisor for the Division of Corporation Finance admitted viewing
pornography and sexually explicit images from his government computer during work
hours for one or two years, and that he did so approximately twice per week.

•

A Regional Office Examiner began using his SEC-assigned laptop two weeks after he
began employment at the SEC to access Internet pornography and used a flash drive to
bypass the Commission's Internet filter and successfully access a significant number of
pornographic images.

•

A Regional Office Staff Accountant received over 16,000 access denials for Internet
websites classified by the Commission's Internet filter as either "Sex" or "Pornography"
in a one-month period. In addition, the hard drive of this employee's SEC laptop
contained numerous sexually suggestive and inappropriate images.

•

A Division of Corporation Finance Staff Accountant admitted that he accessed Internet
pornography on a repeated basis during and after work hours and, on certain SEC
workdays, he spent up to five hours accessing Internet pornography. This employee also
admitted opening accounts with Internet pornography websites using his SEC computer,
that he bookmarked sites containing sexually explicit videos or images as his website
favorites, and that he had uploaded a sexually explicit video file from his SEC computer
onto one of the websites he had joined.
2

CONCLUSIONS OF THE
FINANCIAL CRISIS INQUIRY COMMISSION

The Financial Crisis Inquiry Commission has been called upon to examine the financial and economic crisis that has gripped our country and explain its causes to the
American people. We are keenly aware of the significance of our charge, given the
economic damage that America has suffered in the wake of the greatest financial crisis since the Great Depression.
Our task was first to determine what happened and how it happened so that we
could understand why it happened. Here we present our conclusions. We encourage
the American people to join us in making their own assessments based on the evidence gathered in our inquiry. If we do not learn from history, we are unlikely to fully
recover from it. Some on Wall Street and in Washington with a stake in the status quo
may be tempted to wipe from memory the events of this crisis, or to suggest that no
one could have foreseen or prevented them. This report endeavors to expose the
facts, identify responsibility, unravel myths, and help us understand how the crisis
could have been avoided. It is an attempt to record history, not to rewrite it, nor allow
it to be rewritten.
To help our fellow citizens better understand this crisis and its causes, we also present specific conclusions at the end of chapters in Parts III, IV, and V of this report.
The subject of this report is of no small consequence to this nation. The profound
events of  and  were neither bumps in the road nor an accentuated dip in
the financial and business cycles we have come to expect in a free market economic
system. This was a fundamental disruption—a financial upheaval, if you will—that
wreaked havoc in communities and neighborhoods across this country.
As this report goes to print, there are more than  million Americans who are
out of work, cannot find full-time work, or have given up looking for work. About
four million families have lost their homes to foreclosure and another four and a half
million have slipped into the foreclosure process or are seriously behind on their
mortgage payments. Nearly  trillion in household wealth has vanished, with retirement accounts and life savings swept away. Businesses, large and small, have felt
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the sting of a deep recession. There is much anger about what has transpired, and justifiably so. Many people who abided by all the rules now find themselves out of work
and uncertain about their future prospects. The collateral damage of this crisis has
been real people and real communities. The impacts of this crisis are likely to be felt
for a generation. And the nation faces no easy path to renewed economic strength.
Like so many Americans, we began our exploration with our own views and some
preliminary knowledge about how the world’s strongest financial system came to the
brink of collapse. Even at the time of our appointment to this independent panel,
much had already been written and said about the crisis. Yet all of us have been
deeply affected by what we have learned in the course of our inquiry. We have been at
various times fascinated, surprised, and even shocked by what we saw, heard, and
read. Ours has been a journey of revelation.
Much attention over the past two years has been focused on the decisions by the
federal government to provide massive financial assistance to stabilize the financial
system and rescue large financial institutions that were deemed too systemically important to fail. Those decisions—and the deep emotions surrounding them—will be
debated long into the future. But our mission was to ask and answer this central question: how did it come to pass that in  our nation was forced to choose between two
stark and painful alternatives—either risk the total collapse of our financial system
and economy or inject trillions of taxpayer dollars into the financial system and an
array of companies, as millions of Americans still lost their jobs, their savings, and
their homes?
In this report, we detail the events of the crisis. But a simple summary, as we see
it, is useful at the outset. While the vulnerabilities that created the potential for crisis were years in the making, it was the collapse of the housing bubble—fueled by
low interest rates, easy and available credit, scant regulation, and toxic mortgages—
that was the spark that ignited a string of events, which led to a full-blown crisis in
the fall of . Trillions of dollars in risky mortgages had become embedded
throughout the financial system, as mortgage-related securities were packaged,
repackaged, and sold to investors around the world. When the bubble burst, hundreds of billions of dollars in losses in mortgages and mortgage-related securities
shook markets as well as financial institutions that had significant exposures to
those mortgages and had borrowed heavily against them. This happened not just in
the United States but around the world. The losses were magnified by derivatives
such as synthetic securities.
The crisis reached seismic proportions in September  with the failure of
Lehman Brothers and the impending collapse of the insurance giant American International Group (AIG). Panic fanned by a lack of transparency of the balance sheets of major financial institutions, coupled with a tangle of interconnections among institutions
perceived to be “too big to fail,” caused the credit markets to seize up. Trading ground
to a halt. The stock market plummeted. The economy plunged into a deep recession.
The financial system we examined bears little resemblance to that of our parents’
generation. The changes in the past three decades alone have been remarkable. The
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financial markets have become increasingly globalized. Technology has transformed
the efficiency, speed, and complexity of financial instruments and transactions. There
is broader access to and lower costs of financing than ever before. And the financial
sector itself has become a much more dominant force in our economy.
From  to , the amount of debt held by the financial sector soared from
 trillion to  trillion, more than doubling as a share of gross domestic product.
The very nature of many Wall Street firms changed—from relatively staid private
partnerships to publicly traded corporations taking greater and more diverse kinds of
risks. By , the  largest U.S. commercial banks held  of the industry’s assets,
more than double the level held in . On the eve of the crisis in , financial
sector profits constituted  of all corporate profits in the United States, up from
 in . Understanding this transformation has been critical to the Commission’s analysis.
Now to our major findings and conclusions, which are based on the facts contained in this report: they are offered with the hope that lessons may be learned to
help avoid future catastrophe.
• We conclude this financial crisis was avoidable. The crisis was the result of human
action and inaction, not of Mother Nature or computer models gone haywire. The
captains of finance and the public stewards of our financial system ignored warnings
and failed to question, understand, and manage evolving risks within a system essential to the well-being of the American public. Theirs was a big miss, not a stumble.
While the business cycle cannot be repealed, a crisis of this magnitude need not have
occurred. To paraphrase Shakespeare, the fault lies not in the stars, but in us.
Despite the expressed view of many on Wall Street and in Washington that the
crisis could not have been foreseen or avoided, there were warning signs. The tragedy
was that they were ignored or discounted. There was an explosion in risky subprime
lending and securitization, an unsustainable rise in housing prices, widespread reports of egregious and predatory lending practices, dramatic increases in household
mortgage debt, and exponential growth in financial firms’ trading activities, unregulated derivatives, and short-term “repo” lending markets, among many other red
flags. Yet there was pervasive permissiveness; little meaningful action was taken to
quell the threats in a timely manner.
The prime example is the Federal Reserve’s pivotal failure to stem the flow of toxic
mortgages, which it could have done by setting prudent mortgage-lending standards.
The Federal Reserve was the one entity empowered to do so and it did not. The
record of our examination is replete with evidence of other failures: financial institutions made, bought, and sold mortgage securities they never examined, did not care
to examine, or knew to be defective; firms depended on tens of billions of dollars of
borrowing that had to be renewed each and every night, secured by subprime mortgage securities; and major firms and investors blindly relied on credit rating agencies
as their arbiters of risk. What else could one expect on a highway where there were
neither speed limits nor neatly painted lines?

xviii

F I N A N C I A L C R I S I S I N Q U I RY C O M M I S S I O N R E P O R T

• We conclude widespread failures in financial regulation and supervision
proved devastating to the stability of the nation’s financial markets. The sentries
were not at their posts, in no small part due to the widely accepted faith in the selfcorrecting nature of the markets and the ability of financial institutions to effectively
police themselves. More than 30 years of deregulation and reliance on self-regulation
by financial institutions, championed by former Federal Reserve chairman Alan
Greenspan and others, supported by successive administrations and Congresses, and
actively pushed by the powerful financial industry at every turn, had stripped away
key safeguards, which could have helped avoid catastrophe. This approach had
opened up gaps in oversight of critical areas with trillions of dollars at risk, such as
the shadow banking system and over-the-counter derivatives markets. In addition,
the government permitted financial firms to pick their preferred regulators in what
became a race to the weakest supervisor.
Yet we do not accept the view that regulators lacked the power to protect the financial system. They had ample power in many arenas and they chose not to use it.
To give just three examples: the Securities and Exchange Commission could have required more capital and halted risky practices at the big investment banks. It did not.
The Federal Reserve Bank of New York and other regulators could have clamped
down on Citigroup’s excesses in the run-up to the crisis. They did not. Policy makers
and regulators could have stopped the runaway mortgage securitization train. They
did not. In case after case after case, regulators continued to rate the institutions they
oversaw as safe and sound even in the face of mounting troubles, often downgrading
them just before their collapse. And where regulators lacked authority, they could
have sought it. Too often, they lacked the political will—in a political and ideological
environment that constrained it—as well as the fortitude to critically challenge the
institutions and the entire system they were entrusted to oversee.
Changes in the regulatory system occurred in many instances as financial markets evolved. But as the report will show, the financial industry itself played a key
role in weakening regulatory constraints on institutions, markets, and products. It
did not surprise the Commission that an industry of such wealth and power would
exert pressure on policy makers and regulators. From  to , the financial
sector expended . billion in reported federal lobbying expenses; individuals and
political action committees in the sector made more than  billion in campaign
contributions. What troubled us was the extent to which the nation was deprived of
the necessary strength and independence of the oversight necessary to safeguard
financial stability.
• We conclude dramatic failures of corporate governance and risk management
at many systemically important financial institutions were a key cause of this crisis. There was a view that instincts for self-preservation inside major financial firms
would shield them from fatal risk-taking without the need for a steady regulatory
hand, which, the firms argued, would stifle innovation. Too many of these institutions acted recklessly, taking on too much risk, with too little capital, and with too
much dependence on short-term funding. In many respects, this reflected a funda-
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mental change in these institutions, particularly the large investment banks and bank
holding companies, which focused their activities increasingly on risky trading activities that produced hefty profits. They took on enormous exposures in acquiring and
supporting subprime lenders and creating, packaging, repackaging, and selling trillions of dollars in mortgage-related securities, including synthetic financial products.
Like Icarus, they never feared flying ever closer to the sun.
Many of these institutions grew aggressively through poorly executed acquisition
and integration strategies that made effective management more challenging. The
CEO of Citigroup told the Commission that a  billion position in highly rated
mortgage securities would “not in any way have excited my attention,” and the cohead of Citigroup’s investment bank said he spent “a small fraction of ” of his time
on those securities. In this instance, too big to fail meant too big to manage.
Financial institutions and credit rating agencies embraced mathematical models
as reliable predictors of risks, replacing judgment in too many instances. Too often,
risk management became risk justification.
Compensation systems—designed in an environment of cheap money, intense
competition, and light regulation—too often rewarded the quick deal, the short-term
gain—without proper consideration of long-term consequences. Often, those systems
encouraged the big bet—where the payoff on the upside could be huge and the downside limited. This was the case up and down the line—from the corporate boardroom
to the mortgage broker on the street.
Our examination revealed stunning instances of governance breakdowns and irresponsibility. You will read, among other things, about AIG senior management’s ignorance of the terms and risks of the company’s  billion derivatives exposure to
mortgage-related securities; Fannie Mae’s quest for bigger market share, profits, and
bonuses, which led it to ramp up its exposure to risky loans and securities as the housing market was peaking; and the costly surprise when Merrill Lynch’s top management realized that the company held  billion in “super-senior” and supposedly
“super-safe” mortgage-related securities that resulted in billions of dollars in losses.
• We conclude a combination of excessive borrowing, risky investments, and lack
of transparency put the financial system on a collision course with crisis. Clearly,
this vulnerability was related to failures of corporate governance and regulation, but
it is significant enough by itself to warrant our attention here.
In the years leading up to the crisis, too many financial institutions, as well as too
many households, borrowed to the hilt, leaving them vulnerable to financial distress
or ruin if the value of their investments declined even modestly. For example, as of
, the five major investment banks—Bear Stearns, Goldman Sachs, Lehman
Brothers, Merrill Lynch, and Morgan Stanley—were operating with extraordinarily
thin capital. By one measure, their leverage ratios were as high as  to , meaning for
every  in assets, there was only  in capital to cover losses. Less than a  drop in
asset values could wipe out a firm. To make matters worse, much of their borrowing
was short-term, in the overnight market—meaning the borrowing had to be renewed
each and every day. For example, at the end of , Bear Stearns had . billion in
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equity and . billion in liabilities and was borrowing as much as  billion in
the overnight market. It was the equivalent of a small business with , in equity
borrowing . million, with , of that due each and every day. One can’t
really ask “What were they thinking?” when it seems that too many of them were
thinking alike.
And the leverage was often hidden—in derivatives positions, in off-balance-sheet
entities, and through “window dressing” of financial reports available to the investing
public.
The kings of leverage were Fannie Mae and Freddie Mac, the two behemoth government-sponsored enterprises (GSEs). For example, by the end of , Fannie’s
and Freddie’s combined leverage ratio, including loans they owned and guaranteed,
stood at  to .
But financial firms were not alone in the borrowing spree: from  to , national mortgage debt almost doubled, and the amount of mortgage debt per household rose more than  from , to ,, even while wages were
essentially stagnant. When the housing downturn hit, heavily indebted financial
firms and families alike were walloped.
The heavy debt taken on by some financial institutions was exacerbated by the
risky assets they were acquiring with that debt. As the mortgage and real estate markets churned out riskier and riskier loans and securities, many financial institutions
loaded up on them. By the end of , Lehman had amassed  billion in commercial and residential real estate holdings and securities, which was almost twice
what it held just two years before, and more than four times its total equity. And
again, the risk wasn’t being taken on just by the big financial firms, but by families,
too. Nearly one in  mortgage borrowers in  and  took out “option ARM”
loans, which meant they could choose to make payments so low that their mortgage
balances rose every month.
Within the financial system, the dangers of this debt were magnified because
transparency was not required or desired. Massive, short-term borrowing, combined
with obligations unseen by others in the market, heightened the chances the system
could rapidly unravel. In the early part of the th century, we erected a series of protections—the Federal Reserve as a lender of last resort, federal deposit insurance, ample regulations—to provide a bulwark against the panics that had regularly plagued
America’s banking system in the th century. Yet, over the past -plus years, we
permitted the growth of a shadow banking system—opaque and laden with shortterm debt—that rivaled the size of the traditional banking system. Key components
of the market—for example, the multitrillion-dollar repo lending market, off-balance-sheet entities, and the use of over-the-counter derivatives—were hidden from
view, without the protections we had constructed to prevent financial meltdowns. We
had a st-century financial system with th-century safeguards.
When the housing and mortgage markets cratered, the lack of transparency, the
extraordinary debt loads, the short-term loans, and the risky assets all came home to
roost. What resulted was panic. We had reaped what we had sown.
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• We conclude the government was ill prepared for the crisis, and its inconsistent
response added to the uncertainty and panic in the financial markets. As part of
our charge, it was appropriate to review government actions taken in response to the
developing crisis, not just those policies or actions that preceded it, to determine if
any of those responses contributed to or exacerbated the crisis.
As our report shows, key policy makers—the Treasury Department, the Federal
Reserve Board, and the Federal Reserve Bank of New York—who were best positioned to watch over our markets were ill prepared for the events of  and .
Other agencies were also behind the curve. They were hampered because they did
not have a clear grasp of the financial system they were charged with overseeing, particularly as it had evolved in the years leading up to the crisis. This was in no small
measure due to the lack of transparency in key markets. They thought risk had been
diversified when, in fact, it had been concentrated. Time and again, from the spring
of  on, policy makers and regulators were caught off guard as the contagion
spread, responding on an ad hoc basis with specific programs to put fingers in the
dike. There was no comprehensive and strategic plan for containment, because they
lacked a full understanding of the risks and interconnections in the financial markets. Some regulators have conceded this error. We had allowed the system to race
ahead of our ability to protect it.
While there was some awareness of, or at least a debate about, the housing bubble,
the record reflects that senior public officials did not recognize that a bursting of the
bubble could threaten the entire financial system. Throughout the summer of ,
both Federal Reserve Chairman Ben Bernanke and Treasury Secretary Henry Paulson offered public assurances that the turmoil in the subprime mortgage markets
would be contained. When Bear Stearns’s hedge funds, which were heavily invested
in mortgage-related securities, imploded in June , the Federal Reserve discussed
the implications of the collapse. Despite the fact that so many other funds were exposed to the same risks as those hedge funds, the Bear Stearns funds were thought to
be “relatively unique.” Days before the collapse of Bear Stearns in March , SEC
Chairman Christopher Cox expressed “comfort about the capital cushions” at the big
investment banks. It was not until August , just weeks before the government
takeover of Fannie Mae and Freddie Mac, that the Treasury Department understood
the full measure of the dire financial conditions of those two institutions. And just a
month before Lehman’s collapse, the Federal Reserve Bank of New York was still
seeking information on the exposures created by Lehman’s more than , derivatives contracts.
In addition, the government’s inconsistent handling of major financial institutions
during the crisis—the decision to rescue Bear Stearns and then to place Fannie Mae
and Freddie Mac into conservatorship, followed by its decision not to save Lehman
Brothers and then to save AIG—increased uncertainty and panic in the market.
In making these observations, we deeply respect and appreciate the efforts made
by Secretary Paulson, Chairman Bernanke, and Timothy Geithner, formerly president of the Federal Reserve Bank of New York and now treasury secretary, and so
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many others who labored to stabilize our financial system and our economy in the
most chaotic and challenging of circumstances.
• We conclude there was a systemic breakdown in accountability and ethics. The
integrity of our financial markets and the public’s trust in those markets are essential
to the economic well-being of our nation. The soundness and the sustained prosperity of the financial system and our economy rely on the notions of fair dealing, responsibility, and transparency. In our economy, we expect businesses and individuals
to pursue profits, at the same time that they produce products and services of quality
and conduct themselves well.
Unfortunately—as has been the case in past speculative booms and busts—we
witnessed an erosion of standards of responsibility and ethics that exacerbated the financial crisis. This was not universal, but these breaches stretched from the ground
level to the corporate suites. They resulted not only in significant financial consequences but also in damage to the trust of investors, businesses, and the public in the
financial system.
For example, our examination found, according to one measure, that the percentage of borrowers who defaulted on their mortgages within just a matter of months
after taking a loan nearly doubled from the summer of  to late . This data
indicates they likely took out mortgages that they never had the capacity or intention
to pay. You will read about mortgage brokers who were paid “yield spread premiums”
by lenders to put borrowers into higher-cost loans so they would get bigger fees, often never disclosed to borrowers. The report catalogues the rising incidence of mortgage fraud, which flourished in an environment of collapsing lending standards and
lax regulation. The number of suspicious activity reports—reports of possible financial crimes filed by depository banks and their affiliates—related to mortgage fraud
grew -fold between  and  and then more than doubled again between
 and . One study places the losses resulting from fraud on mortgage loans
made between  and  at  billion.
Lenders made loans that they knew borrowers could not afford and that could
cause massive losses to investors in mortgage securities. As early as September ,
Countrywide executives recognized that many of the loans they were originating
could result in “catastrophic consequences.” Less than a year later, they noted that
certain high-risk loans they were making could result not only in foreclosures but
also in “financial and reputational catastrophe” for the firm. But they did not stop.
And the report documents that major financial institutions ineffectively sampled
loans they were purchasing to package and sell to investors. They knew a significant
percentage of the sampled loans did not meet their own underwriting standards or
those of the originators. Nonetheless, they sold those securities to investors. The
Commission’s review of many prospectuses provided to investors found that this critical information was not disclosed.
T HESE CONCLUSIONS must be viewed in the context of human nature and individual
and societal responsibility. First, to pin this crisis on mortal flaws like greed and
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hubris would be simplistic. It was the failure to account for human weakness that is
relevant to this crisis.
Second, we clearly believe the crisis was a result of human mistakes, misjudgments, and misdeeds that resulted in systemic failures for which our nation has paid
dearly. As you read this report, you will see that specific firms and individuals acted
irresponsibly. Yet a crisis of this magnitude cannot be the work of a few bad actors,
and such was not the case here. At the same time, the breadth of this crisis does not
mean that “everyone is at fault”; many firms and individuals did not participate in the
excesses that spawned disaster.
We do place special responsibility with the public leaders charged with protecting
our financial system, those entrusted to run our regulatory agencies, and the chief executives of companies whose failures drove us to crisis. These individuals sought and
accepted positions of significant responsibility and obligation. Tone at the top does
matter and, in this instance, we were let down. No one said “no.”
But as a nation, we must also accept responsibility for what we permitted to occur.
Collectively, but certainly not unanimously, we acquiesced to or embraced a system,
a set of policies and actions, that gave rise to our present predicament.

* * *
T HIS REPORT DESCRIBES THE EVENTS and the system that propelled our nation toward crisis. The complex machinery of our financial markets has many essential
gears—some of which played a critical role as the crisis developed and deepened.
Here we render our conclusions about specific components of the system that we believe contributed significantly to the financial meltdown.
• We conclude collapsing mortgage-lending standards and the mortgage securitization pipeline lit and spread the flame of contagion and crisis. When housing
prices fell and mortgage borrowers defaulted, the lights began to dim on Wall Street.
This report catalogues the corrosion of mortgage-lending standards and the securitization pipeline that transported toxic mortgages from neighborhoods across America to investors around the globe.
Many mortgage lenders set the bar so low that lenders simply took eager borrowers’ qualifications on faith, often with a willful disregard for a borrower’s ability to
pay. Nearly one-quarter of all mortgages made in the first half of  were interestonly loans. During the same year,  of “option ARM” loans originated by Countrywide and Washington Mutual had low- or no-documentation requirements.
These trends were not secret. As irresponsible lending, including predatory and
fraudulent practices, became more prevalent, the Federal Reserve and other regulators and authorities heard warnings from many quarters. Yet the Federal Reserve
neglected its mission “to ensure the safety and soundness of the nation’s banking and
financial system and to protect the credit rights of consumers.” It failed to build the
retaining wall before it was too late. And the Office of the Comptroller of the Currency and the Office of Thrift Supervision, caught up in turf wars, preempted state
regulators from reining in abuses.
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While many of these mortgages were kept on banks’ books, the bigger money came
from global investors who clamored to put their cash into newly created mortgage-related securities. It appeared to financial institutions, investors, and regulators alike that
risk had been conquered: the investors held highly rated securities they thought were
sure to perform; the banks thought they had taken the riskiest loans off their books;
and regulators saw firms making profits and borrowing costs reduced. But each step in
the mortgage securitization pipeline depended on the next step to keep demand going. From the speculators who flipped houses to the mortgage brokers who scouted
the loans, to the lenders who issued the mortgages, to the financial firms that created
the mortgage-backed securities, collateralized debt obligations (CDOs), CDOs
squared, and synthetic CDOs: no one in this pipeline of toxic mortgages had enough
skin in the game. They all believed they could off-load their risks on a moment’s notice to the next person in line. They were wrong. When borrowers stopped making
mortgage payments, the losses—amplified by derivatives—rushed through the
pipeline. As it turned out, these losses were concentrated in a set of systemically important financial institutions.
In the end, the system that created millions of mortgages so efficiently has proven
to be difficult to unwind. Its complexity has erected barriers to modifying mortgages
so families can stay in their homes and has created further uncertainty about the
health of the housing market and financial institutions.
• We conclude over-the-counter derivatives contributed significantly to this
crisis. The enactment of legislation in 2000 to ban the regulation by both the federal
and state governments of over-the-counter (OTC) derivatives was a key turning
point in the march toward the financial crisis.
From financial firms to corporations, to farmers, and to investors, derivatives
have been used to hedge against, or speculate on, changes in prices, rates, or indices
or even on events such as the potential defaults on debts. Yet, without any oversight,
OTC derivatives rapidly spiraled out of control and out of sight, growing to  trillion in notional amount. This report explains the uncontrolled leverage; lack of
transparency, capital, and collateral requirements; speculation; interconnections
among firms; and concentrations of risk in this market.
OTC derivatives contributed to the crisis in three significant ways. First, one type
of derivative—credit default swaps (CDS)—fueled the mortgage securitization
pipeline. CDS were sold to investors to protect against the default or decline in value
of mortgage-related securities backed by risky loans. Companies sold protection—to
the tune of  billion, in AIG’s case—to investors in these newfangled mortgage securities, helping to launch and expand the market and, in turn, to further fuel the
housing bubble.
Second, CDS were essential to the creation of synthetic CDOs. These synthetic
CDOs were merely bets on the performance of real mortgage-related securities. They
amplified the losses from the collapse of the housing bubble by allowing multiple bets
on the same securities and helped spread them throughout the financial system.
Goldman Sachs alone packaged and sold  billion in synthetic CDOs from July ,
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, to May , . Synthetic CDOs created by Goldman referenced more than
, mortgage securities, and  of them were referenced at least twice. This is
apart from how many times these securities may have been referenced in synthetic
CDOs created by other firms.
Finally, when the housing bubble popped and crisis followed, derivatives were in
the center of the storm. AIG, which had not been required to put aside capital reserves as a cushion for the protection it was selling, was bailed out when it could not
meet its obligations. The government ultimately committed more than  billion
because of concerns that AIG’s collapse would trigger cascading losses throughout
the global financial system. In addition, the existence of millions of derivatives contracts of all types between systemically important financial institutions—unseen and
unknown in this unregulated market—added to uncertainty and escalated panic,
helping to precipitate government assistance to those institutions.
• We conclude the failures of credit rating agencies were essential cogs in the
wheel of financial destruction. The three credit rating agencies were key enablers of
the financial meltdown. The mortgage-related securities at the heart of the crisis
could not have been marketed and sold without their seal of approval. Investors relied on them, often blindly. In some cases, they were obligated to use them, or regulatory capital standards were hinged on them. This crisis could not have happened
without the rating agencies. Their ratings helped the market soar and their downgrades through 2007 and 2008 wreaked havoc across markets and firms.
In our report, you will read about the breakdowns at Moody’s, examined by the
Commission as a case study. From  to , Moody’s rated nearly ,
mortgage-related securities as triple-A. This compares with six private-sector companies in the United States that carried this coveted rating in early . In 
alone, Moody’s put its triple-A stamp of approval on  mortgage-related securities
every working day. The results were disastrous:  of the mortgage securities rated
triple-A that year ultimately were downgraded.
You will also read about the forces at work behind the breakdowns at Moody’s, including the flawed computer models, the pressure from financial firms that paid for
the ratings, the relentless drive for market share, the lack of resources to do the job
despite record profits, and the absence of meaningful public oversight. And you will
see that without the active participation of the rating agencies, the market for mortgage-related securities could not have been what it became.

* * *
T HERE ARE MANY COMPETING VIEWS as to the causes of this crisis. In this regard, the
Commission has endeavored to address key questions posed to us. Here we discuss
three: capital availability and excess liquidity, the role of Fannie Mae and Freddie Mac
(the GSEs), and government housing policy.
First, as to the matter of excess liquidity: in our report, we outline monetary policies and capital flows during the years leading up to the crisis. Low interest rates,
widely available capital, and international investors seeking to put their money in real
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estate assets in the United States were prerequisites for the creation of a credit bubble.
Those conditions created increased risks, which should have been recognized by
market participants, policy makers, and regulators. However, it is the Commission’s
conclusion that excess liquidity did not need to cause a crisis. It was the failures outlined above—including the failure to effectively rein in excesses in the mortgage and
financial markets—that were the principal causes of this crisis. Indeed, the availability of well-priced capital—both foreign and domestic—is an opportunity for economic expansion and growth if encouraged to flow in productive directions.
Second, we examined the role of the GSEs, with Fannie Mae serving as the Commission’s case study in this area. These government-sponsored enterprises had a
deeply flawed business model as publicly traded corporations with the implicit backing of and subsidies from the federal government and with a public mission. Their
 trillion mortgage exposure and market position were significant. In  and
, they decided to ramp up their purchase and guarantee of risky mortgages, just
as the housing market was peaking. They used their political power for decades to
ward off effective regulation and oversight—spending  million on lobbying from
 to . They suffered from many of the same failures of corporate governance
and risk management as the Commission discovered in other financial firms.
Through the third quarter of , the Treasury Department had provided  billion in financial support to keep them afloat.
We conclude that these two entities contributed to the crisis, but were not a primary cause. Importantly, GSE mortgage securities essentially maintained their value
throughout the crisis and did not contribute to the significant financial firm losses
that were central to the financial crisis.
The GSEs participated in the expansion of subprime and other risky mortgages,
but they followed rather than led Wall Street and other lenders in the rush for fool’s
gold. They purchased the highest rated non-GSE mortgage-backed securities and
their participation in this market added helium to the housing balloon, but their purchases never represented a majority of the market. Those purchases represented .
of non-GSE subprime mortgage-backed securities in , with the share rising to
 in , and falling back to  by . They relaxed their underwriting standards to purchase or guarantee riskier loans and related securities in order to meet
stock market analysts’ and investors’ expectations for growth, to regain market share,
and to ensure generous compensation for their executives and employees—justifying
their activities on the broad and sustained public policy support for homeownership.
The Commission also probed the performance of the loans purchased or guaranteed by Fannie and Freddie. While they generated substantial losses, delinquency
rates for GSE loans were substantially lower than loans securitized by other financial
firms. For example, data compiled by the Commission for a subset of borrowers with
similar credit scores—scores below —show that by the end of , GSE mortgages were far less likely to be seriously delinquent than were non-GSE securitized
mortgages: . versus ..
We also studied at length how the Department of Housing and Urban Development’s (HUD’s) affordable housing goals for the GSEs affected their investment in
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risky mortgages. Based on the evidence and interviews with dozens of individuals involved in this subject area, we determined these goals only contributed marginally to
Fannie’s and Freddie’s participation in those mortgages.
Finally, as to the matter of whether government housing policies were a primary
cause of the crisis: for decades, government policy has encouraged homeownership
through a set of incentives, assistance programs, and mandates. These policies were
put in place and promoted by several administrations and Congresses—indeed, both
Presidents Bill Clinton and George W. Bush set aggressive goals to increase homeownership.
In conducting our inquiry, we took a careful look at HUD’s affordable housing
goals, as noted above, and the Community Reinvestment Act (CRA). The CRA was
enacted in  to combat “redlining” by banks—the practice of denying credit to individuals and businesses in certain neighborhoods without regard to their creditworthiness. The CRA requires banks and savings and loans to lend, invest, and provide
services to the communities from which they take deposits, consistent with bank
safety and soundness.
The Commission concludes the CRA was not a significant factor in subprime lending or the crisis. Many subprime lenders were not subject to the CRA. Research indicates only  of high-cost loans—a proxy for subprime loans—had any connection to
the law. Loans made by CRA-regulated lenders in the neighborhoods in which they
were required to lend were half as likely to default as similar loans made in the same
neighborhoods by independent mortgage originators not subject to the law.
Nonetheless, we make the following observation about government housing policies—they failed in this respect: As a nation, we set aggressive homeownership goals
with the desire to extend credit to families previously denied access to the financial
markets. Yet the government failed to ensure that the philosophy of opportunity was
being matched by the practical realities on the ground. Witness again the failure of
the Federal Reserve and other regulators to rein in irresponsible lending. Homeownership peaked in the spring of  and then began to decline. From that point on,
the talk of opportunity was tragically at odds with the reality of a financial disaster in
the making.

* * *
W HEN THIS C OMMISSION began its work  months ago, some imagined that the
events of  and their consequences would be well behind us by the time we issued
this report. Yet more than two years after the federal government intervened in an
unprecedented manner in our financial markets, our country finds itself still grappling with the aftereffects of the calamity. Our financial system is, in many respects,
still unchanged from what existed on the eve of the crisis. Indeed, in the wake of the
crisis, the U.S. financial sector is now more concentrated than ever in the hands of a
few large, systemically significant institutions.
While we have not been charged with making policy recommendations, the very
purpose of our report has been to take stock of what happened so we can plot a new
course. In our inquiry, we found dramatic breakdowns of corporate governance,
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profound lapses in regulatory oversight, and near fatal flaws in our financial system.
We also found that a series of choices and actions led us toward a catastrophe for
which we were ill prepared. These are serious matters that must be addressed and
resolved to restore faith in our financial markets, to avoid the next crisis, and to rebuild a system of capital that provides the foundation for a new era of broadly
shared prosperity.
The greatest tragedy would be to accept the refrain that no one could have seen
this coming and thus nothing could have been done. If we accept this notion, it will
happen again.
This report should not be viewed as the end of the nation’s examination of this
crisis. There is still much to learn, much to investigate, and much to fix.
This is our collective responsibility. It falls to us to make different choices if we
want different results.
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STATE OF FLORIDA
DEPARTMENT OF BANKING AND FINANCE
AND
OFFICE OF THE AnORNEY GENERAL
IN RE:
ACE CASH EXPRESS, INC. d/b/a
ACE AMERICA'S CASH EXPRESS,

DBF CASE NO.: 9177-F-9/02

----------------I
SETILEMENT AGREEMENT
The Florida Department of Banking and Finance, Division of Securities and Finance

("DBF"), the Office of the Attorney General (UAttorney General") and ACE Cash Express, Inc.
d/b/a ACE America's Cash Express ("Respondent" or "ACE") agree as follows:
1.

JURISDICTION. OBF is charged \vith the administration of Chapter 516, 560,

and 687, Florida Statutes~ and the Attorney General is charged \vith the administration of
~

Chapters 501, 559, 687, 895" and 896, Florida Statutes. This agreement applies to Florida

transactions only.
2.

BACKGROUND.

Attorney General

a.

The Attorney General moved to intervene as plaintiff in two civil cases

that were pending against ACE~ contending that ACE had violated Chapters· 501,
516, 559,

. 687, 895, and 896, Florida Statutes, in connection with deferred

560~

deposit check cashing services.provided by ACE in Florida prior to ApriL.2000.
Those cases are: Eugene I~.

(~Jenlellt aJld Neil

Gille.\. pie alld ..~'tate ofFlorida,

Office qfthe Atlorlley Gellert,l, Depllrtnlent ofLegal Affairs liS. ACE Cash
Express. IIIC., Allerilative FinclJlcia/,

IIIC•• J~'

ofthe Treas11re

(~oast,

Il1e., Raymond

c. Henln1ig, DOllold H. Neusll1dl. Kll)' I). Zilliox, J~()l1l1/d J. Schmitt, and unknowl1
FINAL
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entities Gnd individuals, (~oll.\·oli,ll1'ed (~clse No. 99 09730, in the Circuit Court for

the Thirteenth Judicial District of Florida (the "Clement" case); and Betls v. Ace

Cash Expr~'s, 927 So.2d 294 (Fla. 5th DCA 2002), (the "Betts" case). DBF was
not a named party in either case.

b.

ACE and the other defendants disagreed with the claims made by the

Plaintiffs and the Attorney General in each of those cases.
c.

The Attorney General's Inotion to intervene in the Betts case was denied.

d.

In the Clement case, the individual Plaintiffs' clailns were dismissed with

prejudice, leaving the Attorney General as the sole Plaintiff. The Attorney

General's RICO claims were dislnissed with prejudice and are subject ofa
pending appeal before the Second District Coul1 of AppeaJ of Florida styled ..')tate

ofFlorida, Qffice ofthe AI/oriley General v. Zilliox, Case No. 2002-2340
(consolidated with Case No. 2002-3] 13). All of the claims asserted by the

Attorney General in' the Clement case are to be settled pursuant to this

Agreement, with the Attorney General voluntarily dismissing their claims.
e.

ACE 'and the individual defendants have denied and continue to deny that

they engaged in any wrongdoing., and this Agreement shall not constitute any
adlnission of any wrongdoing or liability on the part of ACE or any of the
individual defendants.
f.

The, Attorney General and ACE wish to avoid the time and expense·

involved, in further litigation.
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Department of Banking and Finance
g.

Goleta National Bank, a national bank located in Goleta, California

("Goleta"), has offered loans to residents of Florida since April 2000. ACE has
provided agency ·services to Goleta related to those loans in Florida. On October
25 and 28, 2002. ACE and Goleta entered into separate consent orders with the
Office of the Comptroller of the Currency of the United States ("OCC"), pursuant
to which Goleta agreed, among other things, to generally cease the origination,
renewal and rollover of its loans in Florida and ACE agreed, among other things,
to generally cease providing services to Goleta related to the origination, renewal
and rollover of such Goleta loans, both by no later than December 31, 2002.
Goleta, ACE and the OC..c agreed that the loans provided by Goleta and serviced
by ACE were made pursuant to 12 U.S.C. §85 and that the interest rate charged
by Goleta was permissible under the laws of the United States for national banks
located in the State of California. DBF was not a party to the agreement between
Goleta, ACE, and the OCC..
h.

ACE also offers a bill paying service through which it offers to accept or

receive voluntary utility payments from its Florida customers and, for a fee,
electronically transmit the payment to the utility. The DBF has informed ACE
that to offer this service, ACE should be licensed as a Funds Transmitter under
Part II, Chapter 560, Florida Statutes. ACE disagrees with the position taken by
the DBF, but, to avoid the expense and uncertainty of litigation. ACE agreed to
file, and has pending with OBF. an application to act as a Funds Transmitter

FINAL

..,

J

under Part II.. Chapter 560, Florida Statutes. The DBF will issue that license, as
well as the license authorizing ACE to act as a Deferred Presentment Provider

under Part IV, Chapter 560, Florida Statutes, on or before the effective date ofthis
Agreement. Ace agrees that future transactions involving the transmission of
funds will be governed by the provisions of Part II, Chapter 560, Florida Statutes,
and ACE will comply with those provisions in all future transactions.

i.

ACE is licensed with DBF as a Check Casher under Part III, Chapter 560,

Florida Statutes.
Pu roose and Intent

J.

The parties wish to resolve and to release any clailns that were asserted, or

could have been asserted, or could be asserted, because of or arising from the
investigation, litigation, pr regulatory review· conducted by the DBV or the

Attorney General.
k.

The DBF agrees that ACE has fully cooperated with it in this matter.

I.

It is the intent of the parties that this agreement be implemented promptly,

and without injury or inconvenience to ACE customers.
m.

It is. the intent of the parties that OBF issue or renew any authorization or

license necessary for ACE to

contin~le

to offer services in Florida, including

deferred presentment transactions.. check cashing, bill paying debit card
9

transactions, money orders~ wire transfers and other products that are authorized
under Florida law.
n.

It 'is the intent of the parties that this agreement be implemented without

causing competitive disadvantage to ACE..
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3.

CONSIDERATION.· ACE, the DSF, and the Attorney General agree as follows:
8.

ACE will cease providing agent services to Goleta in connection with the

origination,:'-enewal, or rollover of any Goleta loans in the State of Florida by
December 31, 2002. ACE may, howevef, continue to provide services to Goleta
related to the servicing and collection of Goleta loans originated, renewed, or
rolled overin the State of Florida before January 1,

2~03,

subject to paragraph

3(g) below.

b.

ACE has applied

fOf..

and DBF agrees to issue upon the issuance of the

final order contelnplated by this agreelnent, a license with an effective date of
December 30, 2002, authorizing ACE to act as a Deferred Presentment Provider
under Part IV, Chapter

560~

Florida Statutes. ACE agr,ees not to enter into any

deferred presentment trapsactions in Florida unless such deferred presentment
transactions are completed in accordance with Part IV-, Chapter 560, Florida
Statutes. DBF agrees that ACE may act as a Deferred Presentment Provider under
Part IV, Chapter 560.. Florida Statutes, and as a Funds Transmitter under Part II,

Chapter 560, Florida Statutes, between December 30, 2002 and the issuance of
the final' order, provided that all such funds transmission .and .deferred presentment
transactions engaged in during this tilne period are otherwise completed in
accordance with Part II, Chapter 560, Florida Statutes, and Part IV, Chapter 560,

Florida Statutes. OBF agrees that this is consistent with the public interest and
will not constitute a violation of this Agreement or any applicable law, including

but not limited t0

9

~hapters

501 . 516,559,560,687,895 and 896, Florida

Statutes, or an Rules related to those statutes.
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c.

ACE represents and warrants that it has obtained the consent of Goleta so

that no Goleta loans entered into before 'the effective date of this Agreement will
be extendect (except for the custolners' five-day extension options that are part of

the terms of outstanding loans) or converted, without full payment by the Goleta
loan

customers, to any other type of transaction. Where applicable., ACE agrees

that it will not otler deferred presentlnent services to a Goleta loan customer

unless that customer's Goleta loan is r~paid or cancelled in accordance with
paragraph 3(g)-below. DBF agrees that the continued services provided under
the Goleta loan prograln authorized by this subp~ragraph and by paragraph 3(a)
above are consistent with the public interest and will not constitute a violation of
this Agreement or any applicable

law~

including but not lilnited to, Chapters 501,

516.. 559, 560, 687, 8951lnd 896, Florida Statutes., or any Rules related to those
statutes.

d.

DBF agrees to issue to ACE licenses pursuant to Part II, Chapter 560,

Florida Statutes, and Part IV, Chapter 560, Florida Statutes, with an effective date
of December 30, 2002 upon the issuance of the final order contemplated in this
Agreement. ACE and the DSF agree that, until the issuance of the final ord~r
contemplated in this. agreement.. ACE will continue to offer its bill paying service
in order to avoid injury to those customers who rely on that service. DBF and the
Attorney General agree that continuing to offer that service is consistent with the
public interest and will not constitute a violation of this Agreement or any
applicable law, including but not limited to, Chapters 501 . 516, 559, 560, 687,
895, and 896.. Florida Statutes, or any Rules related to those statutes.
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e.

DBF acknowledges that no additional in.formation is needed from ACE for

it to issue the Ijcenses contemplated by this Agreement..
f:

ACe agrees to pay a total of $500,000 in settlement and for issuance by

DBF of authorizations, licenses, or other approvals necessary for ACE to continue
in business in Florida, and for the releases in paragraphs 7 and 8 below. Of the
$500.000 total settlelnent, ACE has agreed to pay $250,000 to the DBF
Regulatory Trust Fund in full satisfaction of all attorney's fees, costs, and other
expenses incurred by the DBF in connection with this matter and, ACE has agreed
to deliver to the Attorney General, a contribution of$250,000 to the Florida State
University College of Law in full satisfaction of all· attorney's fees, costs and
other expenses incurred by the Attorney General in connection with this matter.
These amounts will be p~id by check, and will be delivered to the DBF or the
Attorney General upon entry of the Final Order as provided for herein.
g.

ACE represents and warrants that it has obtained the consent of Goleta so

that loans that are delinquent as of October I, 2002. and remain unpaid as of the

effective date of this agreement, from customers who engaged in Goleta loan
transactions commenced or originated before October I, 2002 in Florida

(collectively" the "Goleta Loan Custonlers") need not be repaid,. and the debt
owed to Goleta from Goleta Loan Customers will be cancelled.
h.

If Goleta, either directly or through ACE, its agent,. .has notified a credit-

reporting agency ofa Goleta Loan Customer's delinquent debt to Goleta, then

ACE represents and warrants that it has obtained the consent of Goleta for ACE to
notify the credit agency that the delinquent amount has been cancelled. .
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I.

In addition to the amount specified in paragraph 3(f) above, ACE will pay

up to $15,000 for an independent audit of the loan cancellations provided in
paragraph ~g) above, the credit reporting notifications provided in paragraph 3
(h) above, and verification of compliance with the transition from the Goleta loan
product to the state licensed product contemplated in paragraph 3(b) and 3(c)
above. DBF will select the independent auditor, after consultation with ACE.
The independent auditor selected will be required to report to the DBF within 90
days of the selection.

j.

The entry ofa Final Order by OBF in the form of the Attachment to this

agreement.
k.

Within 10 days after the entry of the final order contemplated herein, the

Attorney General will di~miss with prejudice its lawsuit, Eugene R. Clement alld

Neil Gillespie and State ofFlorida. qffice ofthe Attorney General, Department of
Legal Affairs vs. ACE Cash Express, IIlC., Altemative Financial, Inc., JS ofthe .
Treasure Coast, blc.,.Raymond C. Hemmig, DOllald H. Neustadt, Kay D. Zil/iox,
Ronald J. Schmitt, alld unknown emilies and iJ~dividllals. Consolidated Case No.
9909730, in the Circuit Court for the Thirteenth Judicial District of Florida, as to

all defendants.

1.

Within 10 days after the entry of the final order contemplated in 30)

above, the Attorney General will dismiss with prejudice its appeal of any orders in
the Clement case..litigation. including State ofFlorida, Office ofthe Attorney

General v. Zi//iox, Case No. 2002-2240 and Slale ofFlorida, Office ofthe
Attomey Gener,,1 1'. AItematil;e FiflCI/lc:i"t, /flC., Case No. 2002-3113.

FINAL

8

4.

CONSENT. Without adlnitting or denying any wrongdoing, Respondent

consents to the issuance by the DBF ofa Final Order, in substantially the form of the attached
Final Order, which incorp~rates the terms of this Agreelnent.
5.

FINAL ORDER. The Final Order incorporating this Agreelnent is issued

pursuant to Subsection 120.57(4),. Florida Statutes, and upon its issuance shall be a final
administrative order.

6.

WAIVERS. Respondent knowingly and voluntarily waives:

a.

its right to an adlninistrative hearing provided for by Chapter 120, Florida

Statutes,. to contest the specific agreements included in this Agreement;
b.

any requirelnent that the Final Order incorporating this Agreenlent contain

separately stated Findings of Fact and Conclusions of Law or Notice of Rights;
c.

its right to the isslJance ofa Recommended Order by an administrative law

judge froln the Division of Adlninistrative Hearings or froln the DBF;

d.

any and all rights to object to or challenge in any judicial proceeding,

including but not limited to, an appeal pursuant to Section 120.68.. Florida
Statutes, any aspect, provision or requirement concerning the content, issuance,
procedure or timeliness of the Final Order incorporating this Agreement; and
e.

any causes of action in law or in equity, which Respondent may have

arising out of the specific matters addressed in this agreement. DBF for itself and
the DBF.Released Parties,

ac~epts

this release and waiver by Respondent without

in any way acknowledging or admitting that any such calise of action does or may
exist, and DBF, for ~tself and the DBF Released Parties, expressly denies that any

such right or cause of action does in .fact exist.
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7.

ATIORNEY GENERAL

R~LEASE.

The Attorney Genera]9 for himselfand

his predecessors. successors and assigns, hereby waives, releases and forever discharges ACE, its
predecessors, successors, aniliates, subsidiaries and parent corporations, shareholders, directors,
officers, attorneys, employees, agents.. franchisees and assigns, and Goleta, and its predecessors,
successors, affiliates, subsidiaries and parent corporations, shareholders, directors, officers,
attorneys, employees, agents, franchisees and assigns (collecti,vely, the "ACE Released Parties"),
from any and all claims, demands.. causes of action.. suits, debts, dues.. duties, sums of money,
accounts, fees, penalties, damages, judglnents'l 'Iiabi-tities and obligations, both contingent and

fixed, known and unknown.. foreseen and unforeseen. anticipated and unanticipated, expected
and unexpected, related to or arising out of Goleta's or ACE's operations in Florida prior to the
effective date of this agreement. This release includes.. but is not limited to, any claims related to
any loans

made~

renewed, or rolled over.bY Goleta in Florida and any services provided by ACE

or its franchisees related thereto.. any clainls related to any violation of Chapters 501,516,559,
560,687, 772, 895 and 896, Florida ,\'la{lIle:~', any clailns related to check cashing services

provided prior to the effective date of Part IV, Chapter 560, Florida L~'ta/lites, and any claims
related to any licensing requirements for the services provided by ACE to its customers in
Florida prior to the effective date of this agreement. Without limiting the generality of the
foregoing, this release also includes all claims asserted or that could have been or could be
asserted against the parties named as defendants or that could have been named as defendants in

ElIgel1e R Clen1ell1 alld Neil Gi//eSlJie clIld ,~'taJe (!f Flori,la,
Departn1£!11t ofLegal A.ffairs liS.

A(~E (~ash

Ex/Jress.

IIIC.,

(~ffice

of the Att()rlley Gel/era!, .

A/JerI/alive Financial,

[IIC.,

,)5' a/the

rreaS!,re (;oast. IIIC., Raynl011d (~. !-!enlnlig, [Jollald H. Neustadt. Kay [J. Zilliox, ROl1ald J.
~'chn1itt, GIld l1111a,OlVII
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No. 99 09730. ACE, for itself

and on behalf of the ACE Released Parties, accepts this release and waiver by the Attorney
General without in any way acknowledging or adlnitting that any such cause of action does or
may exist, and ACE, for it~lf and on behalf of the ACE Released Parties, expressly denies that

any such right or cause of action does in fact exist. Respondent hereby waives~ releases and

forever discharges the Attorney General and his respective employees.. agents, and
representatives (collectively, the Attorney'General Released Parties") from any causes of action'
lL

in law or in equity, which Respondent may have arising out of the specific matters addre~sed in
this agreement. The Attorney General, for themselves and the Attorney General Released
Parties, accept this release and waiver by Respondent without in any way acknowledging' or
admitting that any such cause of action does or may exist, the Attorney General, for himself and
the Attorney General Released Parties, expressly deny that any such right or cause of action does
in fact exist.
8.

DEPARTMENT OF BANKING AND FINANCE RELEASE. The DBF, for

itself and its predecessors, successors and assigns, hereby waives, releases and forever
discharges ACE and its predecessors, successors, subsidiaries and parent corporations,
shareholders, directors, officers, attorneys, elnployees, agents, franchisees andass-igns, and·
Goleta, and its predecessors.. successors, affiliates, subsidiaries and parent corporations,
shareholders, directors, officers, attorneys.. employees, agents, franchisees and assigns
(collectively, the "ACE Released Parties"), froln any and all claims, demands, causes of action,

suits, debts, dues, duties, sums of money, accounts, fees, penalties, damages.. judgments,
liabilities and obligations, both contingent and fixed, known and unknown, foreseen and
unforeseen, anticipated and un.anticipated, expected and unexpect~d, related to or arising out of
the conduct of ACE and/or Goleta in connection with the offering of deferred presentment
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services or loans in Florida~ \vhere such conduct occurred prior to the effective date of this
Agreement.. This release includes.. but is not liJnited to, any claims related to any.loans made,
renewed, or rolled over by poleta in 'Florida and any services provided by ACE or its franchisees
related thereto, any claims related to any violation of Chapters 501, 516, 559, 560,687, 772, 895
and 896, Florida LS'tatllles.. any claims related to check cashing selVices provided prior to the
effective date of Part IV, Chapter 560, F/orid(J ." Illlllles, and any claims related to any licensing
requirements for the services provided by ACE to its custolners in Florida prior to the effective
date of this Agreelnent. ACE, for itself and on behalf of the ACE Released Parties, accept this
release and waiver by the Attorney General and the DBF without in any way acknowledging or
adtnitting that any such cause of action does or may

exist~

and ACE for itself and on behalf of
9

the ACE Released Parties, expressly denies that any such right or cause of action does in fact
exist.

9.

EXCLUSION. This release does not include any claiIns under Chapter 560,

Florida Statutes, against franchisees of ACE related to deferred presentment transactions
engaged in after the effective date of Part IV.. Chapter 560" Florida Statutes, unless such
transactions were under the Goleta loan program.
10.

ATTORNEYS' FEES. Each party to this Agreement shalJ be solely

respon~ible

for its separate costs and attorneys' fees incurred in the prosecution, defense or negotiation in
this matter up to entry of the Final Order incorporating this Agreelnent and the dismissals by the

Attorney General provided for in 3 (k) and 3 (I) above.
11.

EFFECTIVE DATE. The effective date of this agreement is December ~O, 2002.

12.

FAILURE TO COMPLY. Nothing in this Agreelnent limits Respondent's right

to contest any finding or determination made by DBF or the Attorney General concerning
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Respondent's alleged failure to comply with any of the terms and provisions ofthis Agreement
or of the Final Order incorporating this Agreement.
WHEREFORE. in consid~ration of the foregoing. DBF. the Attorney General. and ACE
execute this Agreement on the dates indicated below.
DEPARTMENT OF BANKING AND FINANCE

By:

Qrt"~~

Date:

D N SAXON
Division Director

OFFICE 0t)
By:

TR ~'IT~~ENERAL

~ «~

Date:

RICHARD DORAN. Attorney General

ACE CASH EXPRESS, INC., d/b/a •
ACE AMERICA'S CASH EXPRESS
By:

Date:
ERIC C. NORRINGTON
Vice President

STATE OF FLORIDA
COUNTY OF
_
BEFORE ME, the undersigned authority. personally appeared
as

--'-~

of ACE CASH EXPRESS. TNC.. d/b/a ACE AMERICA'S CASH

EXPRESS, who is personally known to me or who has produced
_ _ _ _ _ _--'-

as identification. and who. after being duly sworn. states that he

has read and understands the contents of this Agreement and voluntarily executed the same on
behalfof ACE CASH EXPRESS. INC.. d/b/a ACE AMERICA'S CASH EXPRESS.
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Respondent's alleged failure to comp1y ~itl1 any of the tenns arid provisions of this Agreement
or of the Final Order incorporating this Agreement.
WHEREFORE. in considiration of the foregoing, DBF, the Attome}" General, and ACE
1.

execute this Agreement on the dates indicated below.
DEPARTMENT OF BANKING AND FINANCE

By:

Date:

DON SAXON
Division Director

OFFICE OF

YG~NERAL

By:

Date:

RICHARD DORAN, Attorney General
ACE CASH EXPRESS, INC., d/b/a
ACE A
RICA'S CASH EXPRESS·
By:

Date:

STATE OF FLORlDA

COUNTY OF - - - 
BEFORE ME\ the -undersigned authority, personally appeared
as

_

of ACE CASH EXPRESS, INC., dIo/a ACE AMERICA"S CASH

EXPRESS, who is personally known to me or \vho has produced
_ _ _ _ _ _ _ _ _ _ _ as identification, and who, after being duly sworn, states that he

has read and understands th-e contents ofthis Agreement and voluntarily executed the same on
behalf of ACE CASH EXPRE-SS. INC., d/b/a ACE AMERICA'8 CASH EXPRESS.
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SWORN AND SUBSCRI.BED before me this _ _ day of

NOTARY PUBLIC
State of Florida
Print Nalne:
My COlnlnission No.:
My C0111111ission Expires:
(SEAL)
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, 2002.

ACE Cash Express, Inc.

A

1231 Greenway Drive #600

Irving, Texas 75038
(972) 550-5000

A"C·E

AIoIf",.. "iC<\JIr'",'Ue

INVOICE

GROSS

COMMENT

NUMBER

DATE

12123/02

12123/02

DEDUCTION

250.000.00

250,000.00

Settlement

AMOUNT PAID

•

PAYMENT ADVICE
WELLS FARGO BANK

A

A·C· E

AMf'CA'S GuN UJlfUJe

PAY

CHECK
NUMBER

ACE Cash Express, Inc.
1231 Greenway Drive #600
Irving, Texas 75038
(972) 550-5000

DATE

12/19/02

Two Hundred Fifty Thousand

005132
AMOUNT

$**....*'*·**~50.000.00

00/1 00 dollars··**....·******·***********·..··*****·***********··*********'*******....*••****..*******'**'*

TO THE ORDER OF

Flordia State University College of Law
425 West Jefferson Street
Tallahassee, FL 32306

.

.~
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liP
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IN THE CIRCUIT COURT OF THE THIRTEENTH JUDICIAL CIRCUIT
IN AND FOR ffiLLSBOROUGH COUNTY, FLORIDA
GENERAL CIVIL DIVISION
NEIL J. GILLESPIE,
Plaintiff,

CASE NO.: 05-CA-7205

vs.
BARKER, RODEMS & COOK, P.A.,
a Florida corporation; WILLIAM
J.COOK,
Defendants.

------------_....:/

RECEIVED

DIVISION: G

NOV 1 0 2010
CLERK OF CIRCUIT COURT
HILLSBOROUGH COUNTY, FL

PLAINTIFF'S 4TH MOTION TO DISOUALIFY JUDGE MARTHA J. COOK
1.

Plaintiff pro se Gillespie moves to disqualify Circuit Court Judge Martha J. Cook

as trial judge in this action pursuant to chapter 38 Florida Statutes, Rule 2.330, Florida
Rules of Judicial Administration, and the Code of Judicial Conduct.
2.

This motion is timely and made within ten days of the date Gillespie discovered

the grounds for disqualification pursuant to Rule 2.330(~), Fla.R.Jud.Admin.
Disclosure under Rule 2.330Cc)(4)' Fla.R.Jud.Admin,
3.

Pursuant to Rule 2.330(c)(4), a motion to disqualify shall include the dates of all

previously granted motions to disqualify filed under this rule in the case and the dates of
the orders granting those motions. This infonnation is attached. (Exhibit 1)
Disqualification Mandated by Code of Judicial Conduct. Canon 3E(l)
4.

Canon 3E(1) provides that a judge has an affinnative duty to enter an order of

disqualification in any proceeding "in which the judge's impartiality might reasonably be
questioned." The object of this provision of the Code is to ensure the right to fair trials
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and hearings, and to promote confidence in a fair and independent judiciary by avoiding
even the appearance of partiality.
Introduction
5.

On Monday November 1, 2010 Gillespie attempted to close his checking account

at the Community Bank of Manatee in Tampa and learned his account had been flagged.
William H. Sedgeman, Jr. Chairman & CEO of the bank was present and removed the
hold so the account could be closed. Mr. Sedgeman is the husband of Judge Cook. Since
the bank apparently had Gillespie under special surveillance he investigated further. On
November 4, 2010 the Division of Elections provided Gillespie Judge Cook’s Form 6
public disclosure of financial interests for the year 2007 that showed the Judge owned a
beneficial interest in Community Bank of Manatee, information the Judge failed to
disclose September 28, 2010 when Gillespie moved to disqualify based on a financial
relationship with her husband. On November 5, 2010 Gillespie obtained a copy of the
bank’s Consent Order with the FDIC and OFR. The bank lost millions of dollars and
almost failed in 2009. On Monday November 8, 2010 the Florida Commission on Ethics
provided Gillespie Judge Cook’s Form 6 for the years 2008 and 2009. Since 2007 Judge
Cook’s net worth has declined by almost half and she is essentially insolvent. In addition
the bank has not fully complied with the Consent Order. The bank also sold a majority
interest to a foreign entity. All this and more shows Judge Cook must be disqualified for
bias and conflict under Canon 3E(1) which provides that a judge has an affirmative duty
to enter an order of disqualification in any proceeding “in which the judge's impartiality
might reasonably be questioned.” Finally, the events described in this motion call into
question Judge Cook’s fitness to serve as a judge in the State of Florida.
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6.

The forgoing information in paragraph 5 shows the following facts sufficient

to produce a reasonable fear that Gillespie cannot obtain a fair trial or hearing before
Judge Cook because the Judge's impartiality might reasonably be questioned:
a. Gillespie was under special surveillance by Judge Cook’s bank and husband.
b. Judge Cook failed to disclose a conflict with Gillespie September 28, 2010.
c. Judge Cook’s personal and business financial affairs violate the Code of
Judicial Conduct for the State of Florida.
d. Judge Cook has a conflict of interest presiding over matters involving financial
institutions and related transactions.
Gillespie’s Financial Relationship With Community Bank of Manatee
7.

Gillespie banked at the Tampa branch of Community Bank of Manatee located in

his old neighborhood. Stephanie Zambrana at the Tampa branch referred Gillespie to the
bank’s mortgage specialist Christine Palese since Gillespie’s family home is facing
foreclosure on a reverse mortgage due to the death of his mother last year.
8.

Gillespie called Ms. Palese August 20, 2010 but did not qualify for a conventional

mortgage. Ms. Palese advised Gillespie about his current situation and they decided his
best bet was to enforce the terms of the current reverse mortgage. Ms. Palese also said
Gillespie could make a complaint against the bank involved to the Office of the
Comptroller of the Currency (OCC). US Senator Bill Nelson previously contacted the
OCC on his behalf and Gillespie’s discussed the response of the OCC with Ms. Palese.
9.

August 23, 2010 Gillespie wrote Ms. Palese and thanked her for speaking with

him and provided copies of the reverse mortgage documents. Gillespie asked Ms. Palese
if he should appeal to the OCC or make an online complaint.
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10.

August 31, 2010 Gillespie called Ms. Palese to discuss his letter of August 23rd

but she was busy and he unilaterally made an appeal to the OCC.
11.

Gillespie had a financial relationship with Community Bank of Manatee and it

owed him a fiduciary duty.
Gillespie Under Special Surveillance by Judge Cook’s Bank and Husband
12.

On Monday November 1, 2010 Gillespie attempted to close his checking account

at the Tampa branch of Community Bank of Manatee and learned his account was
flagged. Other than his initial $50 cash deposit to open the checking account there were
no other transactions on the account.
13.

Bank teller Jennifer informed Gillespie that when she accessed his account on the

bank’s computer she was puzzled by a note on the account to contact Maria Luna at the
bank’s headquarters in Lakewood Ranch, Florida. Jennifer telephoned Ms. Luna but was
unable to reach her. Meanwhile Gillespie was unable to close his account. Jennifer then
left the teller window to speak with William H. Sedgeman, Jr. Chairman & CEO of the
bank. Mr. Sedgeman personally authorized Jennifer to close Gillespie’s account.
14.

After obtaining special authorization to access Gillespie’s account Jennifer

completed a “closing account worksheet” that Gillespie signed. Jennifer then provided
Gillespie the $50 closing balance in cash. Gillespie thanked Jennifer and left the bank.
15.

The next day Gillespie telephoned Ms. Luna to learn why his account was

flagged. He spoke with Mary Beth who said Ms. Luna was unavailable. Mary Beth was
also puzzled by the note on the account to contact Maria Luna. Mary Beth told Gillespie
she “doesn’t see what would have triggered that” and would have Ms. Luna call him.

Page - 4

16.

Ms. Luna telephoned Gillespie at 3.05 PM November 2, 2010. Ms. Luna said

Gillespie’s account had a “new account banner” that required a “manager” be contacted
prior to closing to check for any “customer service” issues. This explanation conflicted
with the statements of both Jennifer and Mary Beth who did not mention a new account
banner but a note on the account to contact Maria Luna personally, not a “manager”.
When pressed on this point Ms. Luna became defensive and said the Tampa branch did
not have a manager. Several days later Gillespie learned that Laura Schaefer manages
both the Tampa and Riverview office and is the branch contact for consumer issues.
Gillespie concluded Ms. Luna was not truthful as to the reason his account was flagged.
17.

November 6, 2010 Gillespie consulted an independent banker who reviewed the

forgoing and opined that the teller could not complete a transaction on Gillespie’s
account because it was flagged. The note on Gillespie’s account instructed the teller to
call Maria Luna before doing something on the account. There was a hold on Gillespie’s
account, his account was frozen, and the account needed an override for access.
18.

Gillespie believes Judge Cook alerted her husband William H. Sedgeman, Jr.

Chairman & CEO of the bank about Gillespie’s account which resulted in the forgoing.
Gillespie believes Judge Cook became aware of Gillespie’s financial relationship with
her husband during a hearing September 28, 2010 before Judge Cook for Final Summary
Judgment when Gillespie made a speaking motion to disqualify Judge Cook. Page 4 of
the transcript of the hearing September 28, 2010 shows this exchange:
1 MR. GILLESPIE: I move to disqualify you
2 on the basis that I have a financial
3 relationship with your husband.
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4 THE COURT: All right. Your motion to
5 disqualify me on that basis is denied.
Judge Cook made no inquiry into the nature of the financial relationship between
Gillespie and her husband before denying his spoken motion to disqualify.
Judge Cook’s Relationship With Community Bank of Manatee
19.

William H. Sedgeman, Jr. is the Chairman & CEO of Community Bank of

Manatee. Mr. Sedgeman is the husband of Judge Martha J. Cook.
20.

In Florida the relationship to a party or attorney is computed by using the

common law rule rather than the civil law rule. In computing affinity husband and wife
are considered as one person and the relatives of one spouse by consanguinity are related
to the other by affinity in the same degree. State v. Wall, 41 Fla. 463.
21.

On November 4, 2010 the Division of Elections provided Gillespie Judge Cook’s

Form 6 public disclosure of financial interests for the year 2007 (Exhibit 2) that showed
the Judge owned a beneficial interest in Community Bank of Manatee, information the
Judge failed to disclose September 28, 2010 when Gillespie moved to disqualify based on
a financial relationship with her husband. A judge has a duty to disclose information that
the litigants or their counsel might consider pertinent to the issue of disqualification. A
judge's obligation to disclose relevant information is broader than the duty to disqualify.
Stevens v. Americana Healthcare Corp. of Naples, 919 So.2d 713, Fla. App. 2 Dist.,
2006. Recusal is appropriate where one of the parties or their counsel had dealings with a
relative of the court. McQueen v. Roye, 785 So.2d 512, Fla. App. 3 Dist., 2000.
22.

On Monday November 8, 2010 the Florida Commission on Ethics provided

Gillespie Judge Cook’s Form 6 for the year 2001 that shows Judge Cook served as a
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registered agent for Community Bank of Manatee and she owned more than a 5%
beneficial interest in the bank. (Exhibit 3).
23.

On Monday November 8, 2010 the Florida Commission on Ethics provided

Gillespie Judge Cook’s Form 6 for the years 2008 and 2009. (Exhibits 4, 5). Since 2007
Judge Cook’s net worth has declined by almost half and she is now likely insolvent.
Judge Martha J. Cook’s Insolvency
24.

Insolvency. The condition of a person or business that is insolvent; inability or

lack of means to pay debts. Such a relative condition of a person’s or entity’s assets and
liabilities that the former, if made immediately available, would not be sufficient to
discharge the latter. Financial condition such that businesses’ or person’s debts are
greater than the aggregate of such debtor’s property at fair valuation. American Nat.
Bank & Trust Co. of Chicago, Ill. v. Bone. C.A.Mo., 333 F.2d 984, 987. (Black’s Law
Dictionary, Sixth Edition)
25.

A spreadsheet prepared by Gillespie using information from Judge Cook’s Form 6

for the years 2007-2009 shows her reported net worth declined from $181,588 in 2007 to
$94,987 in 2009. (Exhibit 6). This is a decline of $86,601 or 47.69%.
26.

A closer look at Judge Cook’s self-valuation of her two largest assets casts doubt

on the accuracy of amounts reported. Judge Cook reported the value of her home in 2009
at $300,000. In 2001 she reported the value of the same home at $190,000. Given the
sharp decline in Florida real estate, the $300,000 value appears inflated. A comparable
sale near Judge Cook’s home sold February 2010 for $270,000. From that amount
brokerage ($16,200 @ 6%) and other sale costs must be deducted.
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Judge Cook’s next largest asset is household goods and personal effects for which
she listed at an aggregate value of $75,000. Household goods and personal effects may
be reported in a lump sum if their aggregate value exceeds $1.000. This category includes
any of the following if not held for investment purposes: jewelry; collections of stamps,
guns, and numismatic items; art objects; household equipment and furnishings; clothing
other household item; and vehicles for personal use. In 2001 Judge Cook reported the
aggregate value of household goods and personal effects at $72,500. For the years 20072009 she reported the aggregate value of household goods and personal effects at
$75,000 each year with no change. Judge Cook did not separately list any vehicles for
personal use so it is assumed her personal vehicle is included in the aggregate value of
household goods and personal effects. Personal vehicles are a depreciating assets but
Judge Cook’s reported amount does not reflect any depreciation. This is evidence of
possible wrongdoing but not conclusive proof that Judge Cook misrepresented the value
of her assets to avoid showing insolvency.
Community Bank of Manatee Under Consent Order
27.

The Federal Deposit Insurance Corporation (FDIC) reported that Community

Bank of Manatee lost $9.3 million dollars in 2009. This was reported in the press, by
John Hielscher, Senior Reporter for the Herald-Tribune and others, and by the FDIC in a
“call report”. The bank lost another $1.4 million in 2010 as reported by John Hielscher
May 4, 2010 in a story “Millions More Lost By Bank”.
28.

The bank was on the verge of collapse in 2009. When a bank fails it is known in

the industry as "Friday Night Lights Out". After 6 p.m. on Fridays is when officials from
the FDIC accompanied by other federal or state regulators walk into an ailing bank and
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pull the plug. When this happens the bank’s shareholders are wiped out and management
is immediately terminated and escorted off the premises. The FDIC then conducts an
audit of the failed bank and makes arrangement for an orderly transfer of accounts, often
to healthy bank that assumes the failed bank’s assets and obligations.
29.

Community Bank of Manatee narrowly escaped collapse when a foreign investor

agreed to save the bank. Marcelo Faria de Lima, a citizen of Brazil, formed CBM Florida
Holdings with Trevor Burgess of Artesia Capital Management USA to invest $11.5
million for a controlling interest in Community Bank of Manatee. Mr. Lima is Chairman
the bank’s holding company, CBM Florida Holding Company. Mr. Lima is an
international investor with interests in companies located in the United States, Brazil,
Mexico, Turkey, Denmark and Russia employing over 6,000 people with sales over $1
billion. Mr. Lima has served as a director of Community Bank of Manatee since the
change of control transaction was completed on December 3, 2009.
30.

On November 25, 2009 Community Bank of Manatee signed a consent order with

the FDIC and the Florida Office of Financial Regulation (OFR) agreeing to boost capital
and improve banking practices. The Consent Order, FDIC-09-569b and OFR 0692-FI10/09 is attached as Exhibit 7. The Consent Order was executed by the bank’s board of
directors who consented, without admitting or denying any charges of unsafe or unsound
banking practices or violations of law or regulation relating to weaknesses in the bank’s
capital adequacy, asset quality, management effectiveness, earnings, liquidity and
sensitivity to market risk.
31.

The FDIC and OFR Ordered, among other things, in 2(a) Management, that
(a) Within 60 days from the effective date of this ORDER, the Bank shall
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have and retain qualified management with the qualifications and experience
commensurate with assigned duties and responsibilities at the Bank. Each
member of management shall be provided appropriate written authority from the
Bank's Board to implement the provisions of this ORDER. At a minimum,
management shall include the following:
(i) a chief executive officer with proven ability in managing a bank of
comparable size and in effectively implementing lending, investment and
operating policies in accordance with sound banking practices;
As of today, almost a year after the FDIC and OFR Ordered the bank to “have and retain
qualified management” William H. Sedgeman, Jr. is still the bank’s CEO, even though he
was at the wheel and drove the bank into the ditch, lost $9.3 million in 2009, and $1.4
million in 2010. In addition, Gillespie observed Mr. Sedgeman November 1, 2010 while
closing his account at the Tampa branch. Mr. Sedgeman, purportedly 70 years-old,
appears older, frail, and shuffles about, and probably is not competent to run a bank.
Judge Cook A Current Or Former Institution-Related Party
32.

The provisions of the Consent Order shall not bar, estop, or otherwise prevent the

FDIC, the OFR or any other federal or state agency or department from taking any other
action against the Bank or any of the Bank’s current or former institution-affiliated
parties, as such term is defined in 12 U.S.C. §1813(u) and Section 655.005(1)(i), Florida
Statutes. (page 21, ¶2) Upon information and belief, Judge Cook is a current or former
institution-affiliated party.
33.

The bank announced it made a $105,000 profit in the quarter ended September
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30, 2010. In June it announced a $489,000 profit for the quarter ended June 30, 2010. But
figures provided by the Investigative Reporting Workshop of the American University
School of Communication (Exhibit 8) for the period June 30, 2009 to June 30, 2010 show
a decline or worsening of the following key indictors:
Assets fell by $3,669,000
Deposits fell by $12,218,000
Loans fell by $9,072,000
Other real estate owned increased by $8,911,000
Total troubled assets increased by $10,014,000
The loan loss provision dropped from $6.9 million to $899,000
Attorney Matt Weidner Predicts Collapse of Florida Real Estate Market
34.

The bank’s future is tied to an improving economy, which in Florida depends on a

recovery in the real estate market. St. Petersburg foreclosure attorney Matthew Weidner
predicts a collapse of the market. His arguments on YouTube sound plausible.
http://www.youtube.com/watch?v=dB7ghUzp4As.
Bauer Rates Community Bank of Manatee at Two Stars - Problematic
35.

Florida banking consultant Ken Thomas now estimates 30 Florida banks will go

down in 2010, up from his prediction of 20 at the start of the year, reported by John
Hielscher, Senior Reporter for the Herald-Tribune, Monday September 20, 2010 in “Are
we at the end of local bank failures?” (Exhibit 9)
“Problem banks are all over Florida, although a few regions like yours with many
new banks have a disproportionate amount,” Thomas said. “Florida is for sure the
leader in bank failures this year, but I did not anticipate that literally 10 percent of
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our banking industry would disappear this year, but we are on the way to that
happening,” he said. So far, 23 Florida banks have failed this year, nine more than
in all of 2009 and nearly 20 percent of the U.S. total. Some 286 banks and thrifts
were in business at the start of 2010. Horizon Bank of Bradenton was the latest
failure, on Sept. 10. It became the fourth Manatee County bank to fall during the
recession.... Locally, Bauer rated Community Bank of Manatee, Englewood Bank
and Sabal Palm Bank at two stars, or problematic.
The nation's 7,830 banks earned a combined $21.6 billion in the second quarter,
up from a year-ago loss of $4.4 billion and the best profit in nearly three years.
Florida banks, however, lost $263 million in the recent quarter, a tad higher than
the $257 million loss last year. The FDIC's confidential list of problem U.S.
institutions is up to 829, a 17-year high. “Every third bank in Florida is a problem
bank, which means there is a big pipeline of potential failures,” Thomas said.
“Not all problem banks, however, will fail, and many will be recapitalized by
investors or others, and some of the troubled banks may be merged into other
banks.”...Thomas still expects 200 U.S. banks will fall in 2010, and “well over”
100 will go down in 2011. “It took many years to get into this mess, and it will
take many years to get out of it,” he said.
Judge Cook’s Financial Affairs Compromised Her Judicial Independence
36.

Judge Cook’s poor state of financial affairs suggests why Court Counsel David A.

Rowland has been so active in Gillespie’s lawsuit since the case was reassigned to Judge
Cook May 24, 2010 after Judge Barton was disqualified when it was learned that
opposing counsel paid thousands of dollars to the Judge’s wife’s business.
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37.

On July 9, 2010 Mr. Rowland seized control of Gillespie’s ADA accommodation

request from Gonzalo B. Casares, the Court’s ADA Coordinator, and issued his own
letter denying the request. Likewise there is evidence that Mr. Rowland is controlling
Judge Cook in this case from behind the scene.
38.

On July 22, 2010 at 12:24 PM Gillespie spoke by phone with Mr. Rowland about

his letter of July 9, 2010 denying Gillespie’s ADA request. Gillespie and Mr. Rowland
discussed the notice of claim made under section 768.28(6)(a) Florida Statutes. They also
discussed Mr. Rodems’ representation of his firm and Gillespie’s emergency motion to
disqualify Rodems pending before Judge Cook. Mr. Rowland expresses surprise when
Gillespie informed him that the motion, filed July 9th, was still pending. Later that day
Judge Cook denied the motion without a hearing. Judge Cook’s Order was filed with the
Clerk July 22, 2010 at 3.17 PM according to the Clerk’s time stamp on the Order.
39.

Gillespie believes the timing of events is not circumstantial, and that following the

aforementioned phone call Mr. Rowland instructed Judge Cook to deny Gillespie’s
emergency motion to disqualify Rodems pending before her. The Order itself is unlawful,
see Affidavit of Neil J. Gillespie, October 28, 2010, Judge Martha J. Cook falsified an
official court record, and unlawfully denied Gillespie due process on the disqualification of
Ryan Christopher Rodems as counsel, filed November 1, 2010.
40.

As Court Counsel Mr. Rowland was preemptively defending the Thirteenth Judicial

Circuit against Gillespie’s lawsuit formally announced July 12, 2010 in the notice of claim
made under section 768.28(6)(a) Florida Statutes, but first raised in Gillespie’s letter to
Rowland of January 4, 2010 requesting information about section 768.28(6)(a) Florida
Statutes. (Exhibit 10).
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Judge Cook’s Financial Affairs And The Code of Judicial Conduct - Canons 2, 3, 5 and 6
41.

The Florida Code of Judicial Conduct Canon 6 states “Fiscal Matters of a Judge

Shall be Conducted in a Manner That Does Not Give the Appearance of Influence or
Impropriety; a Judge Shall Regularly File Public Reports as Required by Article II,
Section 8, of the Constitution of Florida, and Shall Publicly Report Gifts; Additional
Financial Information Shall be Filed With the Judicial Qualifications Commission to
Ensure Full Financial Disclosure” Section D requires disclosure of a judge's income,
debts, investments or other assets to the extent provided in Canon 6 and in Sections 3E
and 3F or as otherwise required by law. Commentary, Canon 6D, Section 3E requires a
judge to disqualify himself or herself in any proceeding in which the judge has an
economic interest1. Section 5D requires a judge to refrain from engaging in business and
from financial activities that might interfere with the impartial2 performance of judicial
duties; Section 6B requires a judge to report all compensation the judge received for
activities outside judicial office. A judge has the rights of any other citizen, including the
right to privacy of the judge's financial affairs, except to the extent that limitations
established by law are required to safeguard the proper performance of the judge's duties.
42.

Judge Cook has an "economic interest" in Community Bank of Manatee shown on

disclosure documents filed with The Florida Commission on Ethics. Judge Cook
formerly served as registered agent for the bank. Judge Cook is married to William H.
Sedgeman, Jr. the bank’s Chairman & CEO. In Florida the relationship to a party or
attorney is computed by using the common law rule rather than the civil law rule. In
1

"Economic interest" denotes ownership of a more than de minimis legal or equitable interest, or a
relationship as officer, director, advisor, or other active participant in the affairs of a party.
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computing affinity husband and wife are considered as one person and the relatives of
one spouse by consanguinity are related to the other by affinity in the same degree. State
v. Wall, 41 Fla. 463. Judge Cook’s insolvency is likely related to recapitalization efforts
with the bank, which lost $9.3 million in 2009 and $1.4 million in 2010. The bank almost
failed in 2009 which, had that occurred, would have wiped out the investors. The bank is
currently under a Consent Order by the FDIC and OFR. One of the conditions of the
Order is retaining qualified management, including a CEO. That condition remains
unfilled as long as the current CEO Mr. Sedgeman remains at the helm long past his time.
Judge Cook is a current or former institution-affiliated party as defined in 12 U.S.C.
§1813(u) and Section 655.005(1)(i), Florida Statutes. A reasonable person would
conclude that Judge Cook is up to her neck in the interest and survival of Community
Bank of Manatee which in turn is dependent on a recovery in the Florida real estate
market. Judge Cook provides legal and other advice to her husband on bank matters,
including the Consent Order and his resignation, if not in the boardroom, then
unofficially at home. To believe otherwise strains credulity.
43.

As defined by the Code of Judicial Conduct “impartiality” or “impartial” denotes

absence of bias or prejudice in favor of, or against, particular parties or classes of parties,
as well as maintaining an open mind in considering issues that may come before the
judge. Given Judge Cook’s "economic interest" in Community Bank of Manatee, no
reasonable person could believe Judge Cook is impartial in matters of banks or financial
institutions, or matters involving the real estate market, such as mortgage foreclosure.

2

“Impartiality” or “impartial” denotes absence of bias or prejudice in favor of, or against, particular parties
or classes of parties, as well as maintaining an open mind in considering issues that may come before the
judge.
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Judge Cook is biased in favor of banks and financial institutions and prejudice against
parties suing banks and financial institutions. Judge Cook is also biased in matters
involving the real estate market, such as mortgage foreclosure, favoring banks and
financial institutions and prejudice against people in foreclosure. It is only natural for
Judge Cook to be prejudiced against those in foreclosure. Had clients of Community
Bank of Manatee not defaulted on their mortgages the bank would not have lost millions
of dollars, risk failure, currently operate under a Consent Order, and put Judge Cook in a
position of insolvency.
44.

Canon 5, A Judge Shall Regulate Extrajudicial Activities to Minimize the Risk of

Conflict With Judicial Duties. 5A. Extrajudicial Activities in General. A judge shall
conduct all of the judge's extra-judicial activities so that they do not:
(1) cast reasonable doubt on the judge’s capacity to act impartially as a judge;
(2) undermine the judge’s independence, integrity, or impartiality;
(3) demean the judicial office;
45.

Because of the foregoing Judge Cook violates Canon 5A(1), (2) and (3). Judge

Cook’s extrajudicial activities with the Community Bank of Manatee (1) cast reasonable
doubt on the judge’s capacity to act impartially as a judge; (2) undermine the judge’s
independence, integrity, or impartiality; (3) demean the judicial office;
46.

Canon 3, A Judge Shall Perform the Duties of Judicial Office Impartially and

Diligently. Given Judge Cook’s "economic interest" in Community Bank of Manatee, no
reasonable person could believe Judge Cook is impartial in matters of banks or financial
institutions, or matters involving the real estate market, such as mortgage foreclosure.
Judge Cook is biased in favor of banks and financial institutions and prejudice against
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parties suing banks and financial institutions. Judge Cook is also biased in matters
involving the real estate market, such as mortgage foreclosure, favoring banks and
financial institutions and prejudice against people in foreclosure. Canon 3E(1) states that
a judge shall disqualify herself in any proceeding "in which the judge's impartiality might
reasonably be questioned..." This includes any case in which the judge "has a personal
bias or prejudice concerning a party or a party's lawyer..." Canon 3E(1)(a).
47.

Canon 2 states “A Judge Shall Avoid Impropriety and the Appearance of

Impropriety in all of the Judge's Activities”. A judge shall respect and comply with the
law and shall act at all times in a manner that promotes public confidence in the integrity
and impartiality of the judiciary. Commentary, Canon 2A. Irresponsible or improper
conduct by judges erodes public confidence in the judiciary. A judge must avoid all
impropriety and appearance of impropriety. A judge must expect to be the subject of
constant public scrutiny. A judge must therefore accept restrictions on the judge's
conduct that might be viewed as burdensome by the ordinary citizen and should do so
freely and willingly. The test for appearance of impropriety is whether the conduct would
create in reasonable minds, with knowledge of all the relevant circumstances that a
reasonable inquiry would disclose, a perception that the judge's ability to carry out
judicial responsibilities with integrity, impartiality, and competence is impaired. (relevant
portion, underline added for emphasis). Given Judge Cook’s "economic interest" in
Community Bank of Manatee, no reasonable person could believe Judge Cook is
impartial in matters of banks or financial institutions, or matters involving the real estate
market, such as mortgage foreclosure. Judge Cook is biased in favor of banks and
financial institutions and prejudice against parties suing banks and financial institutions.
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Judge Cook is also biased in matters involving the real estate market, such as mortgage
foreclosure, favoring banks and financial institutions and prejudice against people in
foreclosure.
48.

Gillespie’s lawsuit before Judge Cook is a dispute with his former lawyers over

the settlement of an earlier lawsuit against Amscot Corporation for predatory lending
under the guise of check cashing, a.k.a. “payday loans”. It was a class action lawsuit that
settled for business reasons on appeal. Amscot Corporation is a financial institution and
Judge Cook is biased in favor of banks and financial institutions and prejudiced against
people who sue them. In addition, Judge Cook appears to be making rulings along a
theory of Economic Advantage, favoring the wealthier party instead of relying on the
facts and the law. Judge Cook is also prejudiced against Gillespie because of his
foreclosure status. It is only natural for Judge Cook to be prejudiced against those in
foreclosure. Had clients of Community Bank of Manatee not defaulted on their
mortgages the bank would not have lost millions of dollars, risk failure, currently operate
under a Consent Order, and put Judge Cook in a position of insolvency.
49.

A letter from Dr. Huffer shows that Gillespie has been routinely denied

participatory and testimonial access to the court. (Exhibit 11). Dr. Huffer wrote:
“As the litigation has proceeded, Mr. Gillespie is routinely denied participatory
and testimonial access to the court. He is discriminated against in the most brutal
ways possible. He is ridiculed by the opposition, accused of malingering by the
Judge and now, with no accommodations approved or in place, Mr. Gillespie is
threatened with arrest if he does not succumb to a deposition. This is like
threatening to arrest a paraplegic if he does not show up at a deposition leaving
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his wheelchair behind. This is precedent setting in my experience. I intend to ask
for DOJ guidance on this matter.” (Dr. Huffer, October 28, 2010, paragraph 2)
50.

Because Judge Cook is not impartial as set forth herein she must be disqualified

because Gillespie fears he cannot have a fair hearing.
Judge Cook’s Financial Affairs And The Code of Judicial Conduct - Canon 1
51.

The Florida Code of Judicial Conduct Canon 1 states “A Judge Shall Uphold the

Integrity and Independence of the Judiciary”. An independent and honorable judiciary is
indispensable to justice in our society. A judge should participate in establishing,
maintaining, and enforcing high standards of conduct, and shall personally observe those
standards so that the integrity and independence of the judiciary may be preserved ... The
Commentary states deference to the judgments and rulings of courts depends upon public
confidence in the integrity and independence of judges...judges should be independent,
they must comply with the law, including the provisions of this Code. Public confidence
in the impartiality of the judiciary is maintained by the adherence of each judge to this
responsibility. Conversely, violation of this Code diminishes public confidence in the
judiciary and thereby does injury to the system of government under law.
52.

Public confidence in the impartiality of the judiciary and the courts has been

injured due to the mortgage foreclosure crisis. New words such as “robo signer” and
“rocket docket” and “foreclosure mills” pejoratively describe the public’s lack of
confidence in the impartiality of the judiciary and courts.
53.

The Attorney General of Florida has active investigations into foreclosure mills

for fabricating and/or presenting false and misleading documents in foreclosure cases.
These documents have been presented in court before judges as actual assignments of
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mortgages and have later been shown to be legally inadequate and/or insufficient. Judges
have been negligent in accepting these bad document.
54.

Judge Cook is operating her court against the interest of Gillespie and for the

benefit of the Defendants, lawyers who made campaign contributions to Judge Cook.
Final Summary Judgment was entered September 28, 2010 which ended the case. The
Clerk of the Circuit Court closed the file. Judge Cook reopened the case to proceed as a
kleptocracy for the purpose of assessing and collecting excessive fines and sanctions
from Gillespie to give to the Defendants and incarcerating Gillespie. This is not a lawful
or appropriate function of the court and is a violation of the Florida Constitution, Article
1, Section 9 Due Process, Section 11 Imprisonment for Debt, Section 17 Excessive Fines,
and Section 21 Access to Courts, as well as the claims in Gillespie v. Thirteenth Judicial
Circuit, Florida, et al., Case No. 5:10-cv-00503, US District Court, Middle District of
Florida, Ocala Division.
55.

As described in paragraphs 42 and 43, given Judge Cook’s "economic interest" in

Community Bank of Manatee, no reasonable person could believe Judge Cook is
impartial in matters of banks or financial institutions, or matters involving the real estate
market such as mortgage foreclosure. Judge Cook is biased in favor of banks and
financial institutions and prejudice against parties suing banks and financial institutions.
Judge Cook is also biased in matters involving the real estate market, such as mortgage
foreclosure, favoring banks and financial institutions and prejudice against people in
foreclosure. For this reason Judge Cook must be disqualified in these cases because a
reasonable person would not believe she was impartial and therefore would fear
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they could not have a fair hearing before Judge Cook. This calls into question Judge
Cook's fitness to be a judge in the State of Florida.
Successor Judge
56.

Because there is a federal lawsuit against the 13th Judicial Circuit, and not just an

individual judge(s), the 13th Judicial Circuit cannot hear this case. A final judgment was
rendered September 28, 2010 so this case is over and the file must be closed.
WHEREFORE, the undersigned movant certifies that the motion and the movant's
statements are made in good faith.
Submitted and Sworn to November 10, 2010.

STATE OF FLORIDA
COUNTY OF MARION
BEFORE ME, the undersigned authority authorized to take oaths and
acknowledgments in the State of Florida, appeared NEIL J. GILLESPIE, personally
known to me, or produced identification, who, after having first been duly sworn,
deposes and says that the above matters contained in this Affidavit are true and correct to
the best of his knowledge and belief.
WITNESS my hand and official seal this 10th day of November 2010.

.\';

,,1it.~~,.

If'&~..-:

~.

NAIl UN
MY COMMISSION' DO 923360
EXPIRES: January 8,2014

~..
.~j
·It,iif.~~'~ Bonded Thru Notary Public Underwriters

Certificate of Service
I HEREBY CERTIFY that a copy of the foregoing was mailed November 10,
2010 to Ryan Christopher Rodems, Barker, Rodem
ok, PA, 400 orth Ashley
Drive, Suite 2100, Tampa, Florida 33602.
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Disclosure under Rule 2.330(c)(4), Fla.R.Jud.Admin
Pursuant to Rule 2.330(c)(4), a motion to disqualify shall include the dates of all previously
granted motions to disqualify filed under this rule in the case and the dates of the orders
granting those motions. In this case two judges previously recused themselves and one judge
was disqualified. Gillespie moved to disqualify Judge Cook thrice, and she denied each time.
a. Plaintiff’s Motion To Disqualify Circuit Judge Martha J. Cook, filed June 14,
2010; denied by Judge Cook June 16, 2010.
b. Plaintiff’s Motion To Disqualify Judge Martha J. Cook, filed July 23, 2010; denied
by Judge Cook July 27, 2010.
c. Plaintiff’s Emergency Motion To Disqualify Judge Martha J. Cook, filed November
1, 2010; denied by Judge Cook November 2, 2010.
Circuit Judge Richard A. Nielsen Recused
1.

Plaintiff’s motion to disqualify Judge Nielsen was filed November 3, 2006. Judge

Nielsen denied the motion November 20, 2006 as legally insufficient because it was not filed
in a timely manner. Judge Nielsen recused himself two days later sua sponte stating that it is
in the best interest of all parties that this case be assigned to another division.
2.

Misconduct by Defendants’ counsel Ryan Christopher Rodems is responsible for the

recusal of Judge Nielsen. On March 6, 2006 Mr. Rodems made a verified pleading that falsely
named Judge Nielsen in an “exact quote” attributed to Plaintiff, putting the trial judge into the
controversy. The Tampa Police Department recently determined that the sworn affidavit
submitted by Mr. Rodems to the court about an “exact quote” attributed to Plaintiff was not
right and not accurate.
Page - 1

1

3

Initially Plaintiff had a good working relationship with Judge Nielsen and his judicial

assistant Myra Gomez. Plaintiff attended the first hearing telephonically September 26, 2005
and prevailed on Defendants’ Motion to Dismiss and Strike. After Rodems’ strategic
disruptive maneuver Judge Nielsen did not manage the case lawfully, favored Defendants in
rulings, and responded to Plaintiff sarcastically from the bench.
Circuit Judge Claudia Rickert Isom Recused
4.

This lawsuit was reassigned to Judge Isom effective November 22, 2006. A notice on

Judge Isom’s official judicial web page advised that the judge had a number of relatives
practicing law in the Tampa Bar area and “If you feel there might be a conflict in your case
based on the above information, please raise the issue so it can be resolved prior to me
presiding over any matters concerning your case”. One of the relatives listed was husband Mr.
A Woodson “Woody” Isom, Jr.
5.

Plaintiff found a number of campaign contributions between Defendant Cook and

witness Jonathan Alpert to both Judge Isom and Woody Isom. This lawsuit is about a fee
dispute. The only signed fee contract is between Plaintiff and the law firm of Alpert, Barker,
Rodems, Ferrentino & Cook, P.A. Plaintiff’s Motion To Disclose Conflict was submitted
December 15, 2006 and heard February 1, 2007. Judge Isom failed to disclose that husband
Woody Isom is a former law partner of Jonathan Alpert. Mr. Rodems represented Defendants
at the hearing and also failed to disclose the relationship. Plaintiff only recently learned
(March 2010) of the relationship in the course of researching accusations contained an
offensive letter from Rodems to the Plaintiff.
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6.

Subsequently Judge Isom did not manage the case lawfully and ignored her own law

review on case management and discovery, Professionalism and Litigation Ethics, 28
STETSON L. REV. 323, 324 (1998). Judge Isom’s law review shows how she coddles lawyers
but slams ordinary people with extreme sanctions. It explains why Judge Isom favored the
Defendants in rulings, and was prejudiced against the Plaintiff. A motion to disqualify Judge
Isom was submitted February 13, 2007. Judge Isom denied the motion as legally insufficient
but recused herself sua sponte.
Circuit Judge James M. Barton, II Disqualified
7.

This case was reassigned to Judge Barton February 14, 2007. Plaintiff retained

attorney Robert W. Bauer of Gainesville to represent him. Plaintiff could not find an attorney
in the Tampa Bay area to litigate against Barker, Rodems & Cook, PA because of their
aggressive reputation and the general professional courtesy not to sue another lawyer. Judge
Barton was pleased with Mr. Bauer, and stated so on the record:
THE COURT: It is a good thing for Mr. Gillespie that he has retained
counsel. The way in which Mr. Gillespie's side has been presented today with
- with a high degree of professionalism and confidence reflects the wisdom of
that decision. (Transcript, hearing July 3, 2007, p. 21, line 6)
8.

Nonetheless, Judge Barton made disparaging comments on the record about the

Plaintiff, did not manage the case lawfully, and was prejudiced against the Plaintiff. Judge
Barton provided copious hearing time to Defendants to obtain sanctions for a discovery error
and a misplaced defense to a counterclaim under §57.105 Florida Statutes. The counterclaim
for libel against Plaintiff was an Abuse of Process, a willful and intentional misuse of process
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for the collateral purpose of making Plaintiff drop his claims against Defendants and settle
this lawsuit on terms dictated by them. Defendants perverted the process of law for a purpose
for which it is not by law intended. Defendants used their counterclaim as a form of
extortion, as described in Plaintiff’s First Amended Complaint. On September 28, 2010 Mr.
Rodems filed Defendants’ Notice of Voluntary Dismissal of Counterclaims.
9.

Judge Barton sanctioned Plaintiff the extreme amount of $11,550 and allowed

Defendants to garnish Plaintiff’s bank account and client trust fund with Mr. Bauer.
10.

Attorney Bauer complained about Mr. Rodems on the record: “…Mr. Rodems has,

you know, decided to take a full nuclear blast approach instead of us trying to work this out
in a professional manner. It is my mistake for sitting back and giving him the opportunity to
take this full blast attack.” (transcript, August 14, 2008, emergency hearing, the Honorable
Marva Crenshaw, p. 16, line 24).
11.

Mr. Bauer moved to withdrawal October 13, 2008. Judge Barton took no action and

allowed the case to languish with no activity for almost one year. Judge Barton failed to
fulfill his case management duties imposed by Rule 2.545, Fla.R.Jud.Admin. Plaintiff also
notes that Mr. Rodems failed to take any action during that one year time period,
undercutting his claim that Defendants’ are prejudiced by the length of this lawsuit.
12.

One year after Mr. Bauer moved to withdrawal, Judge Barton released him from the

case upon Plaintiff’s request October 1, 2009. Plaintiff moved to disqualify Judge Barton
October 5, 2009, because he feared that he will not receive a fair trial because of specifically
described prejudice or bias of the judge. Judge Barton denied Plaintiff’s motion for
disqualification as legally insufficient by order October 9, 2009.
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13.

In May 2010 Plaintiff found that the Defendants had paid thousands of dollars to Ms.

Chere J. Barton, President of Regency Reporting Service, Inc. of Tampa for her services.
Chere Barton is the wife of and married to Judge Barton. Plaintiff’s Motion to Disqualify
Judge Barton was found lawfully sufficient and Judge Barton entered an Order of
disqualification May 24, 2010.
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Judge Martha J. Cook
Financial information obtained from Judge Cook's Form 6, Full and Public Disclosure of Financial Interests
2009
$

94,987.00

2008
$

102,402.00

2007
$ 181,588.00

Self-Reported Net Worth, December 31
Assets

$
$
$
$
$

$75,000
$
12,558.00 $
300,000.00 $
3,000.00 $
$
$390,558

$75,000
3,005.00
9,437.00
300,000.00
11,001.00
3,817.00
$402,260

$
$
$
$
$

$75,000
3,041.00
16,446.00
350,000.00
8,836.00
9,369.00
$462,692

Household goods and personal effects
Money Market IRA
373 Common Shares Dupont
Home (Address confidential)
Checking Account Bank of Tampa
Community Bank of Manatee Shares (694) IRA

Liabilities
$ 124,534.00 $
$ 123,213.00 $
$ 34,500.00 $
$ 13,324.00 $
$ 295,571.00 $

135,794.00
123,290.00
19,350.00
21,424.00
299,858.00

$
$
$
$
$

146,466.00
85,230.00
20,879.00
28,529.00
281,104.00

Chase Home Finance, P. O. Box 24696, Columbus. OH 43224-0696
Wachovia Bank, P. O. Box 563966, Char1otte, NC 28256-3966
Bank of Tampa, P. O. Box 1, Tampa, FL 33601-0001
Honda Financial, P, O. Box 1027, Alpharetta, GA 30009-1027

Income
$ 138,348.00

$

144,159.00 $ 145,159.00

State of Florida -W-2 (circuit judge salary)
Part E - Interest in Specified Business (Form 6)

yes
no
yes

yes
yes
yes

yes
yes
yes

Community Bank of Manatee, Lakewood Ranch, Florida
ownes more than 5% interest in the business
ownes a benfical interest
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FEDERAL DEPOSIT INSURANCE CORPORATION
WASHINGTON, D.C.
STATE OF FLORIDA
OFFICE OF FINANCIAL REGULATION
TALLAHASSEE, FLORIDA

____________________________________
)
In the Matter of
)
)
COMMUNITY BANK OF MANATEE
)
LAKEWOOD RANCH, FLORIDA
)
)
)
)
(INSURED STATE NONMEMBER BANK )
)
___________________________________)

CONSENT ORDER

FDIC-09-569b
OFR 0692-FI-10/09

The Federal Deposit Insurance Corporation (“FDIC”) is the appropriate Federal
banking agency for COMMUNITY BANK OF MANATEE, LAKEWOOD RANCH,
FLORIDA (“Bank”), under 12 U.S.C. § 1813(q).
The Bank, by and through its duly elected and acting Board of Directors
(“Board”), has executed a “STIPULATION TO THE ISSUANCE OF A CONSENT
ORDER (“STIPULATION”), dated November 25, 2009 that is accepted by the FDIC and
the Florida Office of Financial Regulation (“OFR”). With the STIPULATION, the Bank
has consented, without admitting or denying any charges of unsafe or unsound banking
practices or violations of law or regulation relating to weaknesses in the Bank’s capital
adequacy, asset quality, management effectiveness, earnings, liquidity and sensitivity to
market risk, to the issuance of this Consent Order (“ORDER”) by the FDIC and the OFR.
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Having determined that the requirements for issuance of an order under 12 U.S.C.
§ 1818(b) and Chapter 120 and Section 655.033, Florida Statutes, have been satisfied, the
FDIC and the OFR hereby order that:
1.

BOARD OF DIRECTORS
(a)

Beginning on the effective date of this ORDER, the Board of Directors

(“Board”) shall increase its participation in the affairs of the Bank, assuming full
responsibility for the approval of sound policies and objectives and for the
supervision of all of the Bank's activities, consistent with the role and expertise
commonly expected for directors of banks of comparable size. The Board shall
prepare in advance and follow a detailed written agenda for each meeting,
including consideration of the actions of any committees.

Nothing in this

paragraph shall preclude the Board from considering matters other than those
contained in the agenda. This participation shall include meetings to be held no
less frequently than monthly at which, at a minimum, the following areas shall be
reviewed and approved: reports of income and expenses; new, overdue, renewal,
charged-off, and recovered loans; investment activity; operating policies; and
individual committee actions. Board minutes shall document these reviews and
approvals, including the names of any dissenting directors.
(b)

Within 30 days from the effective date of this ORDER, the Board shall

establish a Board committee (“Directors’ Committee”), consisting of at least four
members, to oversee the Bank’s compliance with the ORDER. Three members of
the Directors’ Committee shall not be officers of the Bank. The Directors’
Committee shall receive from Bank management monthly reports detailing the
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Bank’s actions with respect to compliance with the ORDER. The Directors’
Committee shall present a report detailing the Bank’s adherence to the ORDER to
the Board at each regularly scheduled Board meeting. Such report shall be
recorded in the appropriate minutes of the Board’s meeting and shall be retained
in the Bank’s records. Establishment of this committee does not in any way
diminish the responsibility of the entire Board to ensure compliance with the
provisions of this ORDER.
2.

MANAGEMENT
(a)

Within 60 days from the effective date of this ORDER, the Bank shall

have and retain qualified management with the qualifications and experience
commensurate with assigned duties and responsibilities at the Bank. Each
member of management shall be provided appropriate written authority from the
Bank's Board to implement the provisions of this ORDER. At a minimum,
management shall include the following:
(i)

a chief executive officer with proven ability in managing a bank of

comparable size and in effectively implementing lending, investment and
operating policies in accordance with sound banking practices;
(ii)

a senior lending officer with a significant amount of appropriate

lending, collection, and loan supervision experience, and experience in
upgrading a low quality loan portfolio;
(iii)

a chief operating officer with a significant amount of appropriate

experience in managing the operations of a bank of similar size and
complexity in accordance with sound banking practices; and
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(iv)

a chief credit officer with significant experience to independently

analyze loans and advise the Board regarding credit quality and
compliance with proper underwriting standards and processes.
(b)

The qualifications of management shall be assessed on its ability to:
(i)

comply with the requirements of this ORDER;

(ii)

operate the Bank in a safe and sound manner;

(iii)

comply with applicable laws and regulations; and

(iv)

restore all aspects of the Bank to a safe and sound condition,

including, but not limited to, asset quality, capital adequacy, earnings,
management effectiveness, risk management, liquidity and sensitivity to
market risk.
(c)

During the life of this ORDER, the Bank shall notify the Regional

Director of the FDIC's Atlanta Regional Office (“Regional Director”) and the
OFR (collectively, “Supervisory Authorities”), in writing, of the resignation or
termination of any of the Bank’s directors or senior executive officers within
fifteen (15) days of any such resignation or termination. The Bank shall also
provide notification to the Supervisory Authorities prior to the addition of any
individual to the Bank’s Board or employment of any individual as a senior
executive officer as that term is defined in Part 303 of the FDIC Rules and
Regulations, 12 C.F.R. § 303.101, or executive officer as that term is defined and
applied in Section 655.005(1)(f), Florida Statutes, and Rule 69U-100.03852,
Florida Administrative Code. The notification to the Supervisory Authorities
shall comply with the requirements set forth in 12 C.F.R. Part 303, Subpart F, and
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Rule 69U-100.03852, Florida Administrative Code. The notification should
include a description of the background and experience of the individual or
individuals to be added or employed and must be received at least 60 days before
such addition or employment is intended to become effective. If the Regional
Director or OFR issues a notice of disapproval pursuant to section 32 of the
Federal Deposit Insurance Act, 12 U.S.C. § 1831i, or Section 655.0385(2) or (3),
Florida Statutes, with respect to any proposed individual, then such individual
may not be added or employed by the Bank.
(d)

Within 60 days from the effective date of this ORDER, the Bank shall

develop and approve a written analysis and assessment of the Bank's management
and staffing needs (“Management Plan”) for the purpose of providing qualified
management for the Bank. The Management Plan shall include, at a minimum:
(i)

identification of both the type and number of officer positions

needed to properly manage and supervise the affairs of the Bank;
(ii)

identification and establishment of such Bank committees as are

needed to provide guidance and oversight to active management;
(iii)

annual written evaluations of all Bank officers and, in particular,

the chief executive officer, senior lending officer, and the chief operating
officer to determine whether these individuals possess the ability,
experience and other qualifications required to perform present and
anticipated duties, including, but not limited to, adherence to the Bank's
established policies and practices, and restoration and maintenance of the
Bank in a safe and sound condition;
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(iv)

a plan to recruit and hire any additional or replacement personnel

with the requisite ability, experience and other qualifications to fill those
officer positions consistent with the needs identified in the Management
Plan; and
(v)

(e)

an organizational chart.

The Management Plan and its implementation shall be satisfactory to the

Supervisory Authorities. Within 60 days of the date of this ORDER, the Bank
shall submit the proposed Management Plan to the Supervisory Authorities for
review and comment. Within 10 days of receipt of comments from the
Supervisory Authorities, the Bank shall incorporate those comments, if any, and
shall approve and adopt the Management Plan as revised.
3.

CAPITAL
(a)

Within 60 days from the effective date of this ORDER, the Bank shall

have Tier 1 Capital in such amount as to equal or exceed seven percent (7%) of
the Bank’s total assets and Total Risk-Based Capital in such an amount as to
equal or exceed twelve percent (12%) of the Bank’s total risk-weighted assets.
Thereafter, during the life of this Order, the Bank shall maintain Tier 1 Capital
and Total Risk-Based Capital ratios equal to or exceeding seven percent (7%) and
twelve percent (12%), respectively, as those capital ratios are described in the
FDIC Statement of Policy on Risk-Based Capital and contained in Appendix A to
Part 325 of the FDIC Rules and Regulations, 12 C.F.R. Part 325, Appendix A.
(b)

The level of Tier 1 Capital to be maintained during the life of this ORDER

pursuant to this paragraph shall be in addition to a fully funded allowance for loan
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and lease losses (“ALLL”), the adequacy of which shall be satisfactory to the
Supervisory Authorities as determined at subsequent examinations and/or
visitations.
(c)

Any increase in Tier 1 Capital necessary to meet the requirements of this

paragraph may be accomplished by the following:
(i)

sale of common stock; or

(ii)

sale of noncumulative perpetual preferred stock; or

(iii)

direct contribution of cash by the Board, shareholders, and/or

parent holding company; or
(iv)

any other means acceptable to the Supervisory Authorities; or

(v)

any combination of the above means.

Any increase in Tier 1 Capital necessary to meet the requirements of this
paragraph may not be accomplished through a deduction from the Bank's ALLL.
(d)

If all or part of any increase in Tier 1 Capital required by this paragraph is

accomplished by the sale of new securities, the Board shall forthwith take all
necessary steps to adopt and implement a plan for the sale of such additional
securities, including the voting of any shares owned or proxies held or controlled
by them in favor of the plan. Should the implementation of the plan involve a
public distribution of the Bank’s securities (including a distribution limited only
to the Bank's existing shareholders), the Bank shall prepare offering materials
fully describing the securities being offered, including an accurate description of
the financial condition of the Bank and the circumstances giving rise to the
offering, and any other material disclosures necessary to comply with the Federal
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securities laws. Prior to the implementation of the plan and, in any event, not less
than fifteen (15) days prior to the dissemination of such materials, the plan and
any materials used in the sale of the securities shall be submitted for review to the
FDIC, Accounting and Securities Disclosure Section, 550 17th Street, N.W.,
Room F-6066, Washington, D.C. 20429 and to the Office of Financial Regulation,
200 East Gaines Street, Tallahassee, Florida 32399-0371. Any changes requested
to be made in the plan or materials by the FDIC or the OFR shall be made prior to
their dissemination. If the increase in Tier 1 Capital is provided by the sale of
noncumulative perpetual preferred stock, then all terms and conditions of the
issue, including but not limited to those terms and conditions relative to interest
rate and convertibility factor, shall be presented to the Supervisory Authorities for
prior approval.
(e)

In complying with the provisions of this paragraph, the Bank shall provide

to any subscriber and/or purchaser of the Bank’s securities, a written notice of any
planned or existing development or other changes which are materially different
from the information reflected in any offering materials used in connection with
the sale of Bank securities. The written notice required by this paragraph shall be
furnished within ten (10) days from the date such material development or change
was planned or occurred, whichever is earlier, and shall be furnished to every
subscriber and/or purchaser of the Bank's securities who received or was tendered
the information contained in the Bank's original offering materials.
(f)

For the purposes of this ORDER, “Tier 1 Capital,” “Total Risk-Based

Capital,” “total assets,” and “total risk-weighted assets” shall have the meanings
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ascribed to them in Part 325 of the FDIC Rules and Regulations, 12 C.F.R. Part
325.
4.

CHARGE-OFF
(a)

Within 30 days from the effective date of this ORDER, the Bank shall

eliminate from its books, by charge-off or collection, all assets or portions of
assets classified “Loss” in the FDIC Report of Examination dated June 16, 2009
(the “ROE”) that have not been previously collected or charged-off. Elimination
of any of these assets through proceeds of other loans made by the Bank is not
considered collection for purposes of this paragraph.
(b)

Additionally, while this ORDER remains in effect, the Bank shall, within

30 days from the receipt of any official Report of Examination of the Bank from
the FDIC or the OFR, eliminate from its books, by collection, charge-off, or other
proper entries, the remaining balance of any asset classified “Loss” unless
otherwise approved in writing by the Supervisory Authorities.
5.

REDUCTION OF ADVERSELY CLASSIFIED ASSETS
(a)

Within 90 days from the effective date of this ORDER, the Bank shall

formulate and submit to the Supervisory Authorities, for review and comment, a
written plan to reduce the Bank’s risk position in each asset or relationship which
is in excess of $1,000,000 and which is classified “Substandard” in the ROE. For
purposes of this provision, “reduce” means to collect, charge off, or improve the
quality of an asset so as to warrant its removal from adverse classification by the
Supervisory Authorities. In developing the plan mandated by this paragraph, the
Bank shall, at a minimum, and with respect to each adversely classified loan or
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lease, review, analyze and document the financial position of the borrower,
including source of repayment, repayment ability, and alternative repayment
sources, as well as the value of and accessibility of any pledged or assigned
collateral, and any possible actions to improve the Bank’s collateral position.
Within 10 days from the receipt of any comment from the Supervisory
Authorities, and after due consideration of any recommended changes, the Bank
shall approve the plan, which approval shall be recorded in the minutes of a Board
meeting. Thereafter, the Bank shall implement and follow this plan. The plan
shall be monitored and progress reports thereon shall be submitted to the
Supervisory Authorities at 90 day intervals concurrent with the other reporting
requirements set forth in this ORDER.
(b)

The plan mandated by this paragraph shall include, but not be limited to,

the following:
(i)

the dollar levels to which risk in each classified asset will be

reduced;
(ii)

a description of the risk reduction methodology to be followed;

(iii)

provisions for the submission of monthly written progress reports

to the Board;
(iv)

provisions mandating board review of said progress reports; and

(v)

provisions for the mandated review to be recorded by notation in

the minutes of the Board meetings.
(c)

The written plan mandated by this paragraph shall further require a

reduction in the aggregate balance of assets classified “Substandard” in the ROE
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in accordance with the following schedule. For purposes of this paragraph,
“number of days” means number of days from the effective date of this ORDER.
The reduction schedule is:
(i)

within 90 days, the aggregate balance of assets classified

“Substandard” shall not exceed one hundred sixty percent (160%) of the
sum of Tier 1 Capital and ALLL;
(ii)

within 180 days, the aggregate balance of assets classified

“Substandard” shall not exceed one hundred twenty-five percent (125%)
of the sum of Tier 1 Capital and ALLL;
(iii)

within 360 days, the aggregate balance of assets classified

“Substandard” shall not exceed one hundred percent (100%) of the sum of
Tier 1 Capital and ALLL;
(iv)

within 540 days, the aggregate balance of assets classified

“Substandard” shall not exceed seventy-five percent (75%) of the sum of
Tier 1 Capital and ALLL; and
(v)

within 720 days, the aggregate balance of assets classified

“Substandard” shall not exceed fifty percent (50%) of the sum of Tier 1
Capital and ALLL
(d)

The requirements of this paragraph are not to be construed as standards for

future operations of the Bank. Following compliance with the above reduction
schedule, the Bank shall continue to reduce the total volume of adversely
classified assets.
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6.

ADDITIONAL CREDIT TO ADVERSELY CLASSIFIED BORROWERS
(a)

As of the effective date of this ORDER, the Bank shall not extend, directly

or indirectly, any additional credit to, or for the benefit of, any borrower who has
a loan or other extension of credit from the Bank that has been charged off or
classified, in whole or in part, "Loss" or “Doubtful” and is uncollected. The
requirements of this paragraph shall not prohibit the Bank from renewing (after
collection in cash of interest due from the borrower) any credit already extended
to any borrower.
(b)

Additionally, as of the effective date of this ORDER, the Bank shall not

extend, directly or indirectly, any additional credit to, or for the benefit of, any
borrower who has a loan or other extension of credit from the Bank that has been
classified, in whole or part, "Substandard" or “Special Mention” and is
uncollected.
(c)

Paragraph (b) of this paragraph shall not apply if the Bank’s failure to

extend further credit to a particular borrower would be detrimental to the best
interests of the Bank. Prior to the extending of any additional credit pursuant to
this paragraph, either in the form of a renewal, extension, or further advance of
funds, such additional credit shall be approved by a majority of the Board or a
designated committee thereof, who shall certify in writing as follows:
(i)

why the failure of the Bank to extend such credit would be

detrimental to the best interests of the Bank;
(ii)

that the Bank’s position would be improved thereby; and

(iii)

how the Bank’s position would be improved.
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The signed certification shall be made a part of the minutes of the Board or its
designated committee and a copy of the signed certification shall be retained in
the borrower’s credit file.
7.

WRITTEN STRATEGIC/BUSINESS PLAN
(a)

Within 90 days from the effective date of this ORDER, the Bank shall

prepare and submit to the Supervisory Authorities for review and comment a
written business/strategic plan covering the overall operation of the Bank. At a
minimum the plan shall establish objectives for the Bank’s earnings performance,
growth, balance sheet mix, liability structure, capital adequacy, and reduction of
nonperforming and underperforming assets, together with strategies for achieving
those objectives. The plan shall also identify capital, funding, managerial and
other resources needed to accomplish its objectives. Such plan shall specifically
provide for the following:
(i)

goals for the composition of the loan portfolio by loan type

including strategies to diversify the type and improve the quality of loans
held;
(ii)

goals for the composition of the deposit base including strategies to

reduce reliance on volatile and costly deposits; and
(iii)
(b)

plans for effective risk management and collection practices.

Within 10 days from the receipt of any comments from the Supervisory

Authorities, and after due consideration of any recommended changes, the Board
shall approve the business/strategic plan, which approval shall be recorded in the
minutes of the appropriate Board meeting.
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8.

INTERNAL LOAN REVIEW

Within 90 days from the effective date of this ORDER, the Bank shall adopt an effective
internal loan review and grading system to provide for the periodic review of the Bank's
loan portfolio in order to identify and categorize the Bank's loans, and other extensions of
credit which are carried on the Bank's books as loans, on the basis of credit quality. Such
system and its implementation shall be satisfactory to the Supervisory Authorities as
determined at their initial review and at subsequent examinations and/or visitations.
9.

LENDING AND COLLECTION POLICIES

Within 90 days from the effective date of this ORDER, the Bank shall revise, adopt and
implement its written lending and collection policy to provide effective guidance and
control over the Bank's lending function. That implementation shall include the
resolution of those exceptions, problems and deficiencies described in the ROE,
including those described on pages 11-13 thereof. In addition, the Bank shall obtain
adequate and current documentation for all loans in the Bank's loan portfolio. Such
policy and its implementation shall be in a form and manner acceptable to the
Supervisory Authorities.
10.

CONCENTRATIONS OF CREDIT

Within 45 days from the effective date of this ORDER, the Bank shall perform a risk
segmentation analysis with respect to the Concentrations of Credit listed on page 37 of
the ROE. Concentrations should be identified by product type, geographic distribution,
underlying collateral or other asset groups, which are considered economically related
and in the aggregate represent a large portion of the Bank’s Tier 1 Capital. A copy of this
analysis shall be provided to the Supervisory Authorities and the Board shall develop a
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plan to reduce any segment of the portfolio which the Supervisory Authorities deem to be
an undue concentration of credit in relation to the Bank's Tier 1 Capital. The plan and its
implementation shall be in a form and manner acceptable to the Supervisory Authorities.
11.

ALLOWANCE FOR LOAN AND LEASE LOSSES

Within 30 days from the effective date of this ORDER, the Board shall review the
adequacy of the ALLL and, within 90 days from the effective date of this ORDER, the
Board shall establish a comprehensive policy for determining the adequacy of the ALLL.
For the purpose of this determination, the adequacy of the ALLL shall be determined
after the charge-off of all loans or other items classified “Loss.” The policy shall provide
for a review of the ALLL at least once each calendar quarter. Said review shall be
completed in time to properly report the ALLL in the quarterly Reports of Condition and
Income. The review shall focus on the results of the Bank's internal loan review, loan
and lease loss experience, trends of delinquent and non-accrual loans, an estimate of
potential loss exposure on significant credits, concentrations of credit, and present and
prospective economic conditions. A deficiency in the ALLL shall be remedied in the
calendar quarter it is discovered, prior to submitting the Reports of Condition and
Income, by a charge to current operating earnings. The minutes of the Board meeting at
which such review is undertaken shall indicate the results of the review. The Bank's
policy for determining the adequacy of the ALLL and its implementation shall be
satisfactory to the Supervisory Authorities.
12.

BUDGET
(a)

Within 60 days from the effective date of this ORDER, the Bank shall

formulate and fully implement a written plan and a comprehensive budget for all
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categories of income and expense for the calendar year ending December 31,
2010. The plan and budget required by this paragraph shall include formal goals
and strategies, consistent with sound banking practices and taking into account the
Bank's other written policies, to improve the Bank's net interest margin, increase
interest income, reduce discretionary expenses, and improve and sustain earnings
of the Bank. The plan shall include a description of the operating assumptions
that form the basis for, and adequately support, major projected income and
expense components. Thereafter, the Bank shall formulate such a plan and budget
by November 30 of each subsequent year and submit the plan and budget to the
Supervisory Authorities for review and comment by December 15 of each
subsequent year.
(b)

The plans and budgets required by this paragraph shall be acceptable to

the Supervisory Authorities.
(c)

Following the end of each calendar quarter, the Board shall evaluate the

Bank's actual performance in relation to the plans and budgets required by this
paragraph and shall record the results of the evaluation, and any actions taken by
the Bank, in the minutes of the Board meeting at which such evaluation is
undertaken.
13.

LIQUIDITY CONTINGENCY PLAN
(a)

Within 90 days from the effective date of this Order, the Bank shall revise

its Liquidity Contingency Plan to ensure the Bank has sufficient access to
alternative funding sources. The Liquidity Contingency Plan should include
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actions management will employ to improve liquidity levels and should address
the items described on pages 13 and 14 of the ROE.
(b)

The plan shall incorporate the guidance contained in Financial Bank Letter

(FIL) 84-2008, dated August 26, 2008, entitled Liquidity Risk Management.
(c)

A copy of the plan shall be submitted to the Supervisory Authorities upon

its completion for review and comment. Within 10 days from the receipt of any
comments from the Supervisory Authorities, the Bank shall incorporate those
recommended changes. Thereafter, the Bank shall implement and follow the
plan, and implementation shall be in a form and manner acceptable to the
Supervisory Authorities as determined at subsequent examinations and/or
visitations.
14.

INTEREST RATE RISK MANAGEMENT

Within 90 days from the effective date of this ORDER, the Bank shall develop and
implement a written policy for managing interest rate risk in a manner that is appropriate
to the size of the Bank and the complexity of its assets. The policy shall comply with the
Joint Agency Policy Statement on Interest Rate Risk, 61 Fed. Reg. 33169 (June 26,
1996), shall be consistent with the comments and recommendations detailed in the ROE,
and shall include, at a minimum, the means by which the interest rate risk position will be
monitored, the establishment of risk parameters, and provision for periodic reporting to
management and the Board regarding interest rate risk with adequate information
provided to assess the level of risk. Such policy and its implementation shall be
satisfactory to the Supervisory Authorities.
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15.

POLICY FOR INTERNAL ROUTINE AND CONTROL

Within 90 days from the effective date of this ORDER, the Bank shall adopt and
implement a policy for the operation of the Bank in such a manner as to provide adequate
internal routine and controls within the Bank consistent with safe and sound banking
practices. Such policy and its implementation shall, at a minimum, eliminate and/or
correct all internal routine and control deficiencies as more fully set forth on pages 14
and 15 of the ROE and shall be satisfactory to the Supervisory Authorities.
16.

AUDITS

Within 90 days from the effective date of this ORDER, the Bank shall adopt and
implement a comprehensive written audit program which shall be satisfactory to the
Supervisory Authorities. A copy of the audit program shall be submitted to the
Supervisory Authorities upon its completion for review and comment. Within 10 days
from the receipt of any comments from the Supervisory Authorities, the Bank shall
incorporate those recommended changes. The Bank shall thereafter implement and
enforce an effective system of internal and external audits. The internal auditor shall
make written monthly reports of audit findings directly to the Board. The minutes of the
meetings of the Board shall reflect consideration of these reports and describe any action
taken as a result thereof.
17.

VIOLATIONS OF LAW, REGULATION AND POLICY

Within 30 days from the effective date of this ORDER, the Bank shall eliminate and/or
correct all violations of law and regulation, and all contraventions of statements of policy,
which are more fully set out on pages 16-19 of the ROE. In addition, the Bank shall take
all necessary steps to ensure future compliance with all applicable laws, regulations, and
applicable statements of policy.
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18.

CALL REPORTS

Within 30 days after eliminating from its books any asset in compliance with the
“Charge-Off” paragraph of this ORDER and establishing an adequate ALLL in
compliance with the Allowance For Loan and Lease Losses paragraph of this ORDER,
the Bank shall file with the FDIC amended Reports of Condition and Income which shall
accurately reflect the financial condition of the Bank as of June 30, 2009. Thereafter,
during the life of this ORDER, the Bank shall file with the FDIC Reports of Condition
and Income which accurately reflect the financial condition of the Bank as of the end of
the period for which the Reports are filed, including any adjustment in the Bank’s books
made necessary or appropriate as a consequence of any official Report of Examination of
the Bank from the FDIC or the OFR during that reporting period.
19.

CASH DIVIDENDS

The Bank shall not pay cash dividends without the prior written consent of the
Supervisory Authorities.
20.

BROKERED DEPOSITS

Throughout the effective life of this ORDER, the Bank shall not accept, renew, rollover
any brokered deposit, as defined by 12 C.F.R. § 337.6(a)(2), unless it is in compliance
with the requirements of 12 C.F.R. § 337.6(b), governing solicitation and acceptance of
brokered deposits by insured depository institutions. In addition, the Bank shall comply
with the restrictions on the effective yields on deposits as described in 12 C.F.R. § 337.6.
21.

NO MATERIAL GROWTH WITHOUT PRIOR NOTICE

While this ORDER is in effect, the Bank must notify the Supervisory Authorities at least
60 days prior to undertaking asset growth of 10% or more per annum or initiating
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material changes in asset or liability composition. In no event shall asset growth result in
non-compliance with the capital maintenance provisions of this ORDER unless the Bank
receives prior written approval from the Supervisory Authorities.
22.

PROGRESS REPORTS

Within 30 days from the end of the first quarter following the effective date of this
ORDER, and within 30 days of the end of each quarter thereafter, the Bank shall furnish
written progress reports to the Supervisory Authorities detailing the form and manner of
any actions taken to secure compliance with this ORDER and the results thereof. Such
reports shall include a copy of the Bank's Reports of Condition and Income. Such reports
may be discontinued when the corrections required by this ORDER have been
accomplished and the Supervisory Authorities have released the Bank in writing from
making further reports. All progress reports and other written responses to this ORDER
shall be reviewed by the Board and made a part of the minutes of the appropriate Board
meeting.
23.

DISCLOSURE

Following the effective date of this ORDER, the Bank shall send or otherwise furnish to
its shareholders a description of this ORDER in conjunction with the Bank's next
shareholder communication and also in conjunction with its notice or proxy statement
preceding the Bank's next shareholder meeting. The description shall fully describe the
ORDER in all material respects. The description and any accompanying communication,
statement, or notice shall be sent to the FDIC, Accounting and Securities Disclosure
Section, 550 17th Street, N.W., Room F-6066, Washington, D.C. 20429 and to the
Director of DFI of the OFR, 200 East Gaines Street, Tallahassee, FL 32399-0371 at least
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fifteen (15) days prior to dissemination to shareholders. Any changes requested to be
made by the FDIC or the OFR shall be made prior to dissemination of the description,
communication, notice, or statement.

The provisions of this ORDER shall not bar, estop, or otherwise prevent the
FDIC, the OFR or any other federal or state agency or department from taking any other
action against the Bank or any of the Bank’s current or former institution-affiliated
parties, as such term is defined in 12 U.S.C. §1813(u) and Section 655.005(1)(i), Florida
Statutes.
This ORDER shall be effective on the date of issuance.
The provisions of this ORDER shall be binding upon the Bank, its institutionaffiliated parties, and any successors and assigns thereof.
The provisions of this ORDER shall remain effective and enforceable except to
the extent that and until such time as any provision has been modified, terminated,
suspended, or set aside by the Supervisory Authorities.
Issued Pursuant to Delegated Authority

Dated this 25th day of November, 2009

/s/
____________________________
Doreen R. Eberley
Acting Regional Director
Division of Supervision and Consumer Protection
Atlanta Region
Federal Deposit Insurance Corporation
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The Commissioner of the Florida Office of Financial Regulation, having duly
approved the foregoing ORDER, and the Bank, through its Board, having agreed that the
issuance of said ORDER by the FDIC shall be binding as between the Bank and the OFR
to the same degree and legal effect that such ORDER would be binding upon the Bank if
the OFR had issued a separate order that included and incorporated all of the provisions
of the foregoing ORDER pursuant to Chapters 120, 655, and 658, Florida Statutes,
including specifically Sections 655.033 and 655.041, Florida Statutes (2009).
Dated this 25th day of November, 2009.

/s/
_____________________________
Linda B. Charity
Director
Division of Financial Institutions
Office of Financial Regulation
By Delegated Authority for the Commissioner,
Office of Financial Regulation
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HOW HEALTHY IS THIS BANK?

Community Bank of Manatee
HEADQUARTERED IN LAKEWOOD RANCH, FL

THE TROUBLED ASSET RATIO
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1. A "troubled asset ratio" compares the sum of troubled assets with the sum of Tier 1 Capital plus Loan Loss
Reserves. Generally speaking, higher values in this ratio indicate that a bank is under more stress caused by loans
that are not paying as scheduled. Each bank graphic is own it's own scale: use caution when comparing two banks.
2. The graphs are for comparing this bank to the national median troubled asset ratio. Because the ratio varies so
widely among the 7,900 banks across the nation, the scale is not consistent from bank to bank and the graphs should
not be used to compare banks to one another.

FINANCIAL DETAILS FOR COMMUNITY BANK OF MANATEE
Line item

June 30, 2009

June 30, 2010

Assets

$253,240,000

$249,571,000

Deposits

$217,126,000

$204,908,000

Loans

$187,176,000

$178,104,000

Loan loss provision

$6,935,000

$899,000

Profit

$-5,686,000

$-1,725,000

Capital
Reserves

$10,131,000
$4,920,000

$22,480,000
$4,968,000

Loans 90 days or more past due

$0

$0

Non-accruing loans

$12,899,000

$14,002,000

Other real estate owned

$2,430,000

$11,341,000

Capital plus reserves

$15,051,000

$27,448,000

Total troubled assets

$15,329,000

$25,343,000

Note: The Federal Deposit Insurance Corp. insures deposit accounts up to $250,000. The "troubled asset ratio" is not
an FDIC statistic. It is derived by adding the amounts of loans past due 90 days or more, loans in non-accrual status
and other real estate owned (primarily properties obtained through foreclosure) and dividing that amount by the bank's
capital and loan loss reserves. It is reported as a percentage. For example, a bank with $100,000 in "troubled assets"
and $1,000,000 in capital would have a "troubled asset ratio" of 10 percent. For a fuller explanation, see our
methodology.
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Are we at the end of local bank failures?
By John Hielscher
Published: Monday, September 20, 2010 at 1:00 a.m.

To some in the banking industry, the end of the
work week has become known as “Friday Night
Lights Out.”
After 6 p.m. on Fridays is when officials from
the Federal Deposit Insurance Corp.,
accompanied by other federal or state
regulators, walk into an ailing bank and pull the
plug.
It has become an all-too-common event in
Manatee, Sarasota and Charlotte counties,
where eight community banks have failed in the

HERALD-TRIBUNE ARCHIVE
Two Florida Highway Patrol Officers enter the
downtown Sarasota branch of Flagship
National Bank as federal regulators seized and
closed the bank on Friday evening, Oct. 23,
2009.

past 25 months.
Thirteen community banks remain standing in the three counties, and — at this point
— all appear able to survive in a still-struggling economy.
But Florida banking consultant Ken Thomas is not so sure. He now estimates 30
Florida banks will go down in 2010, up from his prediction of 20 at the start of the
year.
“Problem banks are all over Florida, although a few regions like yours with many new
banks have a disproportionate amount,” Thomas said.
“Florida is for sure the leader in bank failures this year, but I did not anticipate that
literally 10 percent of our banking industry would disappear this year, but we are on
the way to that happening,” he said.
So far, 23 Florida banks have failed this year, nine more than in all of 2009 and
nearly 20 percent of the U.S. total. Some 286 banks and thrifts were in business at
the start of 2010.
Horizon Bank of Bradenton was the latest failure, on Sept. 10. It became the fourth
Manatee County bank to fall during the recession.
The region's weakest banks, according to analyst BauerFinancial Inc., are The Bank
of Commerce and LandMark Bank of Florida, both based in Sarasota. Bauer gave
each bank the lowest grade of zero stars in its report card based on June 30 data.
Both banks have uncomfortable levels of nonperforming assets to total assets, but
neither are near the crippling levels that hastened the demise of Horizon or
Peninsula Bank of Englewood, the region's other 2010 failure.
LandMark is considered undercapitalized because its total risk-based capital ratio
has dipped to 7.75 percent, under the 8 percent needed to be adequately capitalized.
Its other two key capital ratios are at the adequate level.
Bank of Commerce remains adequately capitalized. It has lost $1.8 million through
the first half of 2010, the largest loss among the region's community banks.
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Both banks are trying to raise fresh capital to strengthen their financial conditions.

Copyright © 2010 HeraldTribune.com — All
rights reserved. Restricted use only.

Frank Knautz, a Sarasota consultant who works with banks throughout Florida,
including LandMark, thinks the weakest local players have been weeded out.
“I think that it's over in this area,” Knautz said. “I don't believe we have any banks
that are at a point of weakness that will cause the kind of concerns that we have
experienced over the past 2 1/2 years.”
Plenty of Florida banks still have loan problems to work out in a weak economy, but
Knautz said some bankers may not be as pessimistic as they were last year.
“The common response I'm getting to ‘How's business?' is ‘Not worse.' Nobody's
willing to say ‘It's getting better,' but they aren't saying it's getting worse,” he said.
Other zero-star players
TIB Bank of Naples, which has branches in Venice and Nokomis, also was rated zero
stars. But that will likely improve after an investor group pumps a promised $175
million into TIB later this year.
Southern Commerce Bank of Tampa, with branches in Bradenton and Punta Gorda,
was rated zero stars. So was Superior Bank of Birmingham, Ala., which has offices in
Sarasota and Bradenton.
Locally, Bauer rated Community Bank of Manatee, Englewood Bank and Sabal Palm
Bank at two stars, or problematic.
1st Manatee Bank, Calusa National Bank, Charlotte State Bank and Insignia Bank
graded at three stars, or adequate. National Bank of Southwest Florida was a 3 1/2star bank, or good.
First America Bank, Florida Shores Bank-Southwest and Gateway Bank of Southwest
Florida were the region's top rated at four stars, or excellent. It was Gateway's first
rating after two years as a start-up.
No locally based bank earned Bauer's highest five-star superior grade.
The big picture
The nation's 7,830 banks earned a combined $21.6 billion in the second quarter, up
from a year-ago loss of $4.4 billion and the best profit in nearly three years.
Florida banks, however, lost $263 million in the recent quarter, a tad higher than the
$257 million loss last year.
The FDIC's confidential list of problem U.S. institutions is up to 829, a 17-year high.
“Every third bank in Florida is a problem bank, which means there is a big pipeline of
potential failures,” Thomas said. “Not all problem banks, however, will fail, and many
will be recapitalized by investors or others, and some of the troubled banks may be
merged into other banks.”
Some bankers — former Horizon CEO Charles Conoley is one — believe federal
regulators are closing community banks to deliberately shrink the industry's size to
benefit the giant bank companies.
That also would concentrate power among federal regulators, such as FDIC
Chairman Sheila Bair, those bankers say.
Thomas scoffs at what he calls a “Mel Gibson conspiracy theory.”
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“Look at the financials of the failed Horizon and ask yourself, who put them in that
position, Sheila Bair or the bank's board and senior management? Why was this the
only bank she took over in a few weeks?” he said.
On the bright side, most experts, including Bair, believe bank failures will peak this
year.
Thomas still expects 200 U.S. banks will fall in 2010, and “well over” 100 will go
down in 2011.
“It took many years to get into this mess, and it will take many years to get out of it,”
he said.

http://www.heraldtribune.com/apps/pbcs.dll/article?AID=/20100920/ARTICLE/10091973... 11/9/2010

Neil J. Gillespie
8092 SW 115 th Loop
Ocala, Florida 34481

VIA US CERTIFIED MAIL, RETURN RECEIPT
Article No.: 7009 1410 0001 5637 1467
January 4, 2010
David A. Rowland, Court Counsel
Administrative Offices Of The Courts
Thirteenth Judicial Circuit Of Florida
Legal Department
800 E. Twiggs Street, Suite 603
Tampa, Florida 33602
Dear Mr. Rowland:
This is a request for information and any related public records.
1. Please advise the undersigned if notice is required by Florida Statutes section
768.28(6)(a) prior to instituting an action on a claim against Thirteenth Judicial Circuit of
Florida. If yes, kindly identify who is authorized to accept notice or service on behalf of
the Thirteenth Judicial Circuit.
2. Ifnotice is required by Florida Statutes section 768.28(6)(a), is one notice sufficient for
the entire court, or are separate notices required for the HCSO for claims pertaining to
security matters, or to the Clerk of Court for claims pertaining to the duties of the clerk?
Is a separate notice required for claims pertaining to the ADA (Americans with
Disabilities Act) office or coordinator?
3. Please advise the undersigned what effect a notice under Florida Statutes section
768.28(6)(a) would have on any litigation currently on the docket in the Thirteenth
Judicial Circuit involving litigants now making a claim against the court pursuant to
Florida Statutes section 768.28(6)(a)? What would happen to the existing litigation?
Would that create a conflict of interest?
Thank you in advance for your cooperation.
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DR. KARIN HUFFER
Licensed Marriage and Family Therapist #NV0082
ADAAA Titles II and III Specialist
Counseling and Forensic Psychology
3236 Mountain Spring Rd. Las Vegas, NV 89146
702-528-9588
www.lvaallc.com

October 28, 2010
To Whom It May Concern:
I created the first request for reasonable ADA Accommodations for Neil Gillespie. The
document was properly and timely filed. As his ADA advocate, it appeared that his right
to accommodations offsetting his functional impairments were in tact and he was being
afforded full and equal access to the Court. Ever since this time, Mr. Gillespie has been
subjected to ongoing denial of his accommodations and exploitation of his disabilities
As the litigation has proceeded, Mr. Gillespie is routinely denied participatory and
testimonial access to the court. He is discriminated against in the most brutal ways
possible. He is ridiculed by the opposition, accused of malingering by the Judge and
now, with no accommodations approved or in place, Mr. Gillespie is threatened with
arrest if he does not succumb to a deposition. This is like threatening to arrest a
paraplegic if he does not show up at a deposition leaving his wheelchair behind. This is
precedent setting in my experience. I intend to ask for DOJ guidance on this matter.
While my work is as a disinterested third party in terms of the legal particulars of a case,
I am charged with assuring that the client has equal access to the court physically,
psychologically, and emotionally. Critical to each case is that the disabled litigant is able
to communicate and concentrate on equal footing to present and participate in their cases
and protect themselves.
Unfortunately, there are cases that, due to the newness of the ADAAA, lack of training of
judicial personnel, and entrenched patterns of litigating without being mandated to
accommodate the disabled, that persons with disabilities become underserved and are too
often ignored or summarily dismissed. Power differential becomes an abusive and
oppressive issue between a person with disabilities and the opposition and/or court
personnel. The litigant with disabilities progressively cannot overcome the stigma and
bureaucratic barriers. Decisions are made by medically unqualified personnel causing
them to be reckless in the endangering of the health and well being of the client. This
creates a severe justice gap that prevents the ADAAA from being effectively applied. In
our adversarial system, the situation can devolve into a war of attrition. For an
unrepresented litigant with a disability to have a team of lawyers as adversaries, the
demand of litigation exceeds the unrepresented, disabled litigantís ability to maintain
health while pursuing justice in our courts. Neil Gillespieís case is one of those. At this
juncture the harm to Neil Gillespieís health, economic situation, and general
diminishment of him in terms of his legal case cannot be overestimated and this bell
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cannot be unrung. He is left with permanent secondary wounds.
Additionally, Neil Gillespie faces risk to his life and health and exhaustion of the ability
to continue to pursue justice with the failure of the ADA Administrative Offices to
respond effectively to the request for accommodations per Federal and Florida mandates.
It seems that the ADA Administrative offices that I have appealed to ignore his requests
for reasonable accommodations, including a response in writing. It is against my
medical advice for Neil Gillespie to continue the traditional legal path without properly
being accommodated. It would be like sending a vulnerable human being into a field of
bullies to sort out a legal problem.
I am accustomed to working nationally with courts of law as a public service. I agree
that our courts must adhere to strict rules. However, they must be flexible when it comes
to ADAAA Accommodations preserving the mandates of this federal law Under Title II
of the ADA. While ìpublic entities are not required to create new programs that provide
heretofore unprovided services to assist disabled persons.î (Townsend v. Quasim (9th Cir.
2003) 328 F.3d 511, 518) they are bound under ADAAA as a ministerial/administrative
duty to approve any reasonable accommodation even in cases merely ìregardedî as
having a disability with no formal diagnosis.
The United States Department of Justice Technical Assistance Manual adopted by
Florida also provides instructive guidance: "The ADA provides for equality of
opportunity, but does not guarantee equality of results. The foundation of many of the
specific requirements in the Department's regulations is the principle that individuals
with disabilities must be provided an equally effective opportunity to participate in or
benefit from a public entity's aids, benefits, and services.î (U.S. Dept. of Justice, Title II,
Technical Assistance Manual (1993) ß II-3.3000.) A successful ADA claim does not
require ìexcruciating details as to how the plaintiff's capabilities have been affected by
the impairment,î even at the summary judgment stage. Gillen v. Fallon Ambulance Serv.,
Inc., 283 F.3d. My organization follows these guidelines maintaining a firm, focused and
limited stance for equality of participatory and testimonial access. That is what has been
denied Neil Gillespie.
The record of his ADAAA accommodations requests clearly shows that his welldocumented disabilities are now becoming more stress-related and marked by depression
and other serious symptoms that affect what he can do and how he can do it ñ particularly
under stress. Purposeful exacerbation of his symptoms and the resulting harm is, without
a doubt, a strategy of attrition mixed with incompetence at the ADA Administrative level
of these courts. I am prepared to stand by that statement as an observer for more than
two years.
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DE NEDERLANDSCHE BANK N.V.
AMSTERDAM, THE NETHERLANDS
UNITED STATES OF AMERICA
BEFORE THE
BOARD OF GOVERNORS OF THE FEDERAL RESERVE SYSTEM
WASHINGTON, D.C.
STATE OF ILLINOIS
DEPARTMENT OF FINANCIAL AND PROFESSIONAL REGULATION
NEW YORK STATE BANKING DEPARTMENT
NEW YORK, NEW YORK

In the Matter of
FRB Dkt. No. 05-035-B-FB
ABN AMRO BANK N.V.
Amsterdam, The Netherlands
ABN AMRO BANK N.V.
NEW YORK BRANCH
New York, New York

Order to issue a Direction
(in Dutch, “Besluit tot het geven van
een aanwijzing”);
Order to Cease and Desist
Issued Upon Consent

ABN AMRO BANK N.V.
CHICAGO BRANCH,
Chicago, Illinois

WHEREAS, De Nederlandsche Bank (“DNB”) is the home country supervisor of
ABN AMRO Bank N.V., Amsterdam, The Netherlands (“ABN AMRO”), a Netherlands bank;
WHEREAS, the Board of Governors of the Federal Reserve System (the “Board
of Governors”) is the host country supervisor in the United States of ABN AMRO, which is both
a foreign bank as defined in section 3101(7) of the International Banking Act (12 U.S.C.
§ 3101(7)), including its New York Branch and its Chicago Branch (collectively, the
“Branches”), and a registered bank holding company;
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WHEREAS, the Illinois Department of Financial and Professional Regulation,
Division of Banking (the “IDFPR”), pursuant to the authority provided under Section 3 of the
Foreign Banking Office Act, (205 ILCS 645/1 et seq.) supervises and has examination authority
over the foreign banking office maintained by ABN AMRO in the state of Illinois;
WHEREAS, the New York State Banking Department (the “NYSBD”) is the
licensing agency of the New York Branch of ABN AMRO, pursuant to Article II of the New
York Banking Law (“NYBL”), and is responsible for the supervision and regulation thereof
pursuant to the NYBL;
WHEREAS, the Board of Governors, the NYSBD, the IDFPR (collectively, the
“U.S. Supervisors”), DNB (collectively with the U.S. Supervisors, the “Supervisors”), and ABN
AMRO have the common goal to ensure that ABN AMRO complies with United States federal
and state laws, rules and regulations wherever they are applicable within the United States or
across jurisdictional borders, that ABN AMRO fosters a strong commitment towards compliance
and has adequate compliance systems which cover in an appropriate manner all activities
concerning the United States, and that ABN AMRO effectively manages the financial,
operational, legal, reputational, and compliance risks of its operations in the United States;
WHEREAS, the U.S. Supervisors and ABN AMRO have mutually agreed to the
issuance of this combined Order to Cease and Desist Upon Consent against ABN AMRO and the
Branches, and DNB has decided to issue the Direction laid down in this Order to ABN AMRO
and the Branches (collectively, the “Order”);
WHEREAS, on July 23, 2004, ABN AMRO and the New York Branch entered
into a Written Agreement with the Federal Reserve Banks of New York and Chicago
(collectively, the “Reserve Banks”), the IDFPR, and the NYSBD designed to correct deficiencies

at the New York Branch relating to anti-money laundering policies, procedures, and practices
(the “Written Agreement”), and ABN AMRO and the New York Branch have taken substantial
steps to rectify the deficiencies set forth in the Written Agreement and continue to take
additional steps;
WHEREAS, after execution of the Written Agreement, and in response to its
requirements, ABN AMRO discovered and provided additional information to the Supervisors
regarding a pattern of previously undisclosed unsafe and unsound practices warranting further
enforcement action. Specifically, based on the information submitted by ABN AMRO and other
information gathered by the Supervisors:
A.

ABN AMRO lacked adequate risk management and legal review policies and

procedures to ensure compliance with applicable U.S. law, and failed to adhere to those policies
and procedures that it did have. As a result, one of ABN AMRO’s overseas branches was able to
develop and implement “special procedures” for certain funds transfers, check clearing
operations, and letter of credit transactions that were designed and used to circumvent the
compliance systems established by the Branches to ensure compliance with the laws of the U.S.
In particular, the “special procedures” circumvented the Branches’ systems for ensuring
compliance with the regulations issued by the Office of Foreign Assets Control (“OFAC”)
(31 C.F.R. Chapter V). ABN AMRO failed to adequately review such “special procedures” to
determine whether the execution of the procedures was consistent with U.S. laws; and
B.

ABN AMRO lacked effective systems of governance, audit, and internal control

to oversee the activities of the Branches with respect to legal, compliance, and reputational risk,
and failed to adhere to those systems that it did have, especially those relating to anti-money
laundering policies and procedures, including the procedures to implement the Currency and

Foreign Transactions Reporting Act, 31 U.S.C. § 5311 et seq. (the Bank Secrecy Act (the
“BSA”)); the rules and regulations issued thereunder by the U.S. Department of the Treasury (31
C.F.R. Part 103); and the suspicious activity reporting requirements of Regulation K of the
Board of the Governors (12 C.F.R. § 211.24(f)). As a result, ABN AMRO and the Branches:
(1) failed to adequately document, report, and follow up on negative findings from certain
internal audits; (2) failed to produce negative audit findings in a timely manner to the U.S.
Supervisors, and to appropriate internal governing bodies; (3) failed to follow-up on inquiries
referred to the New York Branch from overseas offices regarding compliance with U.S. law;
(4) overstated to internal auditors, compliance personnel, and the U.S. Supervisors the extent of
due diligence efforts undertaken by certain branches outside the United States with respect to
high risk correspondent banking customers; and (5) failed to escalate the “special procedures”
for review outside of the trade processing business or reporting line;
WHEREAS, to address the unsafe and unsound practices described above, ABN
AMRO must continue to implement improvements in its oversight and compliance programs
with respect to United States law in all countries in which ABN AMRO branches or affiliates do
business that is in whole or in part governed by United States law, and must undertake specific
additional measures to further improve oversight and compliance in the Branches and other U.S.
offices of ABN AMRO;
WHEREAS, the unsafe and unsound practices described above also warrant the
separate assessment of civil money penalties by the Board of Governors under section 8(i)(2)(B)
of the Federal Deposit Insurance Act, as amended (12 U.S.C. § 1818(i)(2)(B)) (the “FDI Act”),
the NYSBD pursuant to Section 44 of the NYBL, the IDFPR pursuant to the authority provided
under Section 18 of the Foreign Banking Office Act, (205 ILCS 645/1 et seq.) and Section 48 (8)

of the Illinois Banking Act, (205 ILCS 5/1 et seq.), OFAC, and the U.S. Department of the
Treasury’s Financial Crimes Enforcement Network (“FinCEN”);
Laws of The Netherlands
WHEREAS, DNB is entrusted with the task of supervising financial institutions
such as ABN AMRO pursuant to Section 4 of the Bank Act 1998 (in Dutch: “Bankwet 1998”)
and the Act on the Supervision of the Credit System 1992 (in Dutch: “Wet toezicht kredietwezen
1992”);
WHEREAS, DNB has concluded that the unsafe and unsound practices referred
to in A. and B. above also constitute failures to duly comply with the rules referred to in Sections
22 and 22a of the Act on the Supervision of the Credit System 1992 (in Dutch: Wet toezicht
kredietwezen 1992) and warrant the issuance of a direction (in Dutch: aanwijzing) under Section
28 of such Act on the course of action to be pursued by ABN AMRO in respect of the matters
specified in this Order; the course of action DNB requires ABN AMRO to take is set out in
Paragraphs 1, 2, 6, 7, 8, 9, 10, and 11 of this Order;
WHEREAS, the measures required by the Supervisors have been discussed with
ABN AMRO prior to the issuance of this Order, in conformity with the requirements of
Netherlands law. By countersigning this document, ABN AMRO confirms (i) that the decision
(in Dutch: besluit) to issue a direction (in Dutch: aanwijzing) has been sufficiently substantiated
within the meaning of sections 3:46 and 3:48 of the Dutch General Administrative Law Act (in
Dutch: Algemene wet bestuursrecht), (ii) that it is aware of and understands each of the measures
it is required to take pursuant to this Order, and (iii) that none of the measures gives rise to any
doubt as to its scope, substance or other aspects;

WHEREAS, the direction (in Dutch: aanwijzing) qualifies as a decision (in
Dutch: besluit) within the meaning of section 1:3(1) of the Dutch General Administrative Law
Act (in Dutch: Algemene Wet Bestuursrecht);
WHEREAS, the use of the English language in this Order is appropriate in
accordance with Section 2:6 of the Netherlands General Administrative Law Act. By signing this
document, ABN AMRO recognizes that the use of the English language is appropriate. In
DNB’s opinion the interests of third parties are not harmed by not using the Dutch language
because the use of the English language is widely recognized as standard in similar matters;
WHEREAS, DNB must point out that every interested party (in Dutch:
belanghebbende) is entitled to file an objection (in Dutch: bezwaar) against the decision (in
Dutch: besluit) to issue a direction (in Dutch: aanwijzing) within the meaning of section 28 of the
Act on the Supervision of the Credit System by sending in a writ of objections (in Dutch:
bezwaarschrift) to DNB within six weeks after DNB having sent this decision to ABN AMRO.
This decision has been sent to ABN AMRO on December 19, 2005; and
WHEREAS, by signing this document ABN AMRO confirms that it has informed
DNB that it will not use its right to file an objection against this decision;
Laws of the United States
WHEREAS, the Board of Governors issues this Order pursuant to section 8(b) of
the FDI Act (12 U.S.C. § 1818(b)); the IDFPR issues this Order pursuant to Section 18 of the
Foreign Banking Office Act, (205 ILCS 645/1 et seq.) and Section 48 (6)(b) of the Illinois
Banking Act, (205 ILCS 5/1 et seq.); and the NYSBD issues this Order pursuant to Section 39 of
the New York Banking Law;

WHEREAS, on December 19, 2005, the Managing Board of ABN AMRO
adopted a resolution:
A.

authorizing and directing Rijkman W.J. Groenink, Chairman of ABN AMRO, and

Joost Ch.L. Kuiper to enter into this Order, on behalf of ABN AMRO, the New York
Branch, and the Chicago Branch consenting to compliance by ABN AMRO, the New
York Branch, the Chicago Branch, and their institution-affiliated parties, as defined in
sections 3(u) and 8(b)(4) of the FDI Act (12 U.S.C. §§ 1813(u) and 1818(b)(4)), with
each and every provision of this Order;
B.

waiving any and all rights that ABN AMRO, the New York Branch and the

Chicago Branch may have pursuant to 12 U.S.C. §§ 1818 and 1847 or 12 C.F.R. Part
263, Section 25 of the Illinois Administrative Procedure Act, (5 ILCS 100/1-1 et seq.), or
otherwise:
(i)

to the issuance of a Notice of Charges and of Hearing on any matter set
forth in this Order;

(ii)

to a hearing for the purpose of taking evidence of any matters set forth in
this Order;

(iii)

to judicial review of this Order; and

(iv)

to challenge or contest, in any manner, the basis, issuance, validity, terms,
effectiveness or enforceability of this Order or any provision hereof;

NOW, THEREFORE, before the filing of any notices, or taking of any testimony or
adjudication of or finding on any issues of fact or law herein, and without this Order constituting
an admission or denial by ABN AMRO, the New York Branch, or the Chicago Branch of any

allegation made or implied by the Supervisors in connection with this matter, and solely for the
purpose of settling this matter without a formal proceeding being filed and without the necessity
for protracted or extended hearings or testimony and pursuant to the aforesaid resolution:
I.

ENHANCED U.S. LAW COMPLIANCE PROGRAM
IT IS HEREBY ORDERED by the Supervisors that:
1.

Within 90 days of this Order, ABN AMRO shall submit to the Supervisors an
acceptable enhanced global regulatory compliance program (“U.S. Law
Compliance Program”) for all matters related to global compliance with the
applicable state and federal laws of the United States (“U.S. Laws”), in particular,
the laws and regulations set forth in this Order. The U.S. Law Compliance
Program may include elements from existing or already proposed compliance
systems.

Management and Governance
A. The management and governance structure of the U.S. Law Compliance
Program shall include, at a minimum:
i. Designation of a committee of ABN AMRO’s Supervisory Board (which
could be a new committee or the existing Supervisory Board Compliance
Oversight Committee)(“Supervisory Board Compliance Committee”) to
be responsible for overseeing the U.S. Law Compliance Program; this
committee shall ensure that periodic and other reports are provided to the
Supervisory Board, and shall review all significant compliance incidents.
The committee shall promptly receive information about significant
compliance-related incidents, including how these incidents are resolved,

and ensure that information about such incidents is included in its periodic
reports to the Supervisory Board;
ii. designation of a high ranking executive (“Chief Compliance Officer”) to
be responsible for the U.S. Law Compliance Program. The Chief
Compliance Officer shall not have responsibility for any business line, and
shall report to the Managing Board, as well as to the Supervisory Board
Compliance Committee, with respect to the U.S. Law Compliance
Program. The Chief Compliance Officer shall be given the authority and
the resources necessary to meet these responsibilities. All decisions
concerning the Chief Compliance Officer’s hiring, appraisal, promotion,
salary, and termination shall be approved by the Managing Board, with the
explicit consent of the Supervisory Board;
iii. a systematic description of the organizational arrangements and control
mechanisms of the U.S. Law Compliance Program, aimed at conducting
the activities in a controlled and sound manner, including interfaces with
non-U.S. offices and affiliates of ABN AMRO.
Integrated Compliance Activities
B. The U.S. Law Compliance Program shall include, at a minimum, the
following elements designed to ensure that ABN AMRO complies with U.S.
Laws, and to ensure that non-U.S. offices and affiliates do not engage in
practices aimed at evading or circumventing ABN AMRO’s compliance
programs and controls in the United States:

i. A detailed analysis of the U.S. law compliance risks arising from ABN
AMRO business conducted within or outside the United States;
ii. policies and procedures for obtaining and acting on, as appropriate, legal
or any other technical advice;
iii. policies and procedures for reporting, as required, to the Supervisors, or, if
relevant, another host country supervisor, or other government agency,
sufficient to ensure compliance with U.S. Laws with respect to any
business conducted by ABN AMRO that is governed in whole or in part
by such laws. To the extent that reporting is limited or prohibited by the
laws of the location where the activity takes place, the policies and
procedures shall require that ABN AMRO use its best efforts to report to
the Supervisors, another host country supervisor, or other government
agency;
iv. the establishment of a compliance reporting system widely publicized
within the organization and integrated into any other general reporting
systems provided for by ABN AMRO that employees use to report known
or suspected violations of law or bank policy concerning U.S. Laws,
including a process for resolving or escalating the reported violations or
apparent violations;
v. general guidelines that will specifically contain prescriptive criteria related
to (a) compliance with U.S. Laws addressing cross-border payment
processing procedures; and (b) due diligence concerning customers who
directly or indirectly utilize the dollar clearing and other services,

including advising or confirming with respect to letter of credit
transactions, of ABN AMRO in the United States;
vi. strategies for training employees in compliance issues appropriate to the
employee’s job responsibilities on an ongoing or periodic basis which will
cover specifically, whenever appropriate, compliance with U.S. Laws;
vii. new product and process approval procedures designed to ensure that
consideration is given to the applicability of U.S. laws and regulations,
and that an adequate control infrastructure is developed and implemented
to ensure compliance with any applicable U.S. laws and regulations;
viii. standards for employee performance appraisals (including compensation
reviews) that take into account the employee’s role in ensuring ABN
AMRO’s full compliance with U.S. Laws and the reporting of compliance
incidents when discovered or suspected; and
ix. standards for and implementation of ongoing compliance testing and risk
assessment procedures.
Global Compliance Audit and Ongoing Reviews
C. The U.S. Law Compliance Program shall also include, at a minimum:
i. An audit program that will require regular audits by internal auditors of
ABN AMRO to identify and propose the correction of any deficiencies
relating to U.S. Laws. The deficiencies may relate to violations of U.S.
Laws or to procedures designed to circumvent the compliance systems of
ABN AMRO’s U.S. operations;

ii. a requirement that all internal audits under the U.S. Law Compliance
Program be executed and delivered in accordance with industry standards,
and result in written reports that will contain a formal rating and opinion
on the effectiveness of internal controls and on compliance with applicable
U.S. laws and regulations;
iii. systems and procedures to monitor the status and evaluate the
effectiveness of corrective action taken to address weaknesses identified
by audit and compliance personnel, or by the Supervisors. Such
procedures shall include a mechanism to ensure that significant risk
weaknesses identified are periodically brought to the attention of the
Managing Board and the Supervisory Board Compliance Committee,
together with accompanying management comments (plans for corrective
action and timelines), as well as to be reported to the Audit Committee of
the Supervisory Board;
iv. on at least an annual basis, in conjunction with audit(s) of the U.S. Law
Compliance Program or otherwise, a review of ABN AMRO’s policies
and procedures and the implementation of changes that are appropriate to
ensure that the U.S. Law Compliance Program is functioning effectively to
minimize the incidence of compliance problems covered by this Order,
and to effectively detect, correct, and report such problems when they
occur; and
v. a regimen for the periodic and ongoing assessment by business areas of
the effectiveness of U.S. Law Compliance Program implemented pursuant

to Part I of this Order, and reports to the Chief Compliance Officer of the
results of such self assessments together with plans for addressing issues
uncovered in such reviews, and oversight by the Supervisory Board
Compliance Committee, which shall focus on the implementation and
effectiveness of the plans proposed and implemented by business areas.
II.

HEAD OFFICE OVERSIGHT
IT IS FURTHER ORDERED by the Supervisors that:
2.

Within 60 days of this Order, ABN AMRO shall submit to the Supervisors an
acceptable written plan to strengthen oversight of the management of the
Branches within the structure of ABN AMRO’s global operations. The plan shall,
at a minimum, set forth:
A. The actions that ABN AMRO’s head office management and U.S.
management will take to improve its oversight of the Branches and maintain
effective control over and supervision of the Branches’ senior management,
operations, and activities, including obtaining information sufficient to assess
management’s adherence with applicable written plans, policies, procedures,
and programs;
B. the responsibility of ABN AMRO’s head office management and U.S.
management to ensure that the Branches’ policies and procedures are tailored
to its operations, and adequately address its activities;
C. the responsibility of ABN AMRO’s head office management to ensure that
the Branches’ operations are conducted in a safe and sound manner by
enforcing adherence to the Branches’ anti-money laundering policies and

procedures, particularly those relating to its compliance function, and by
overseeing activities of the Branches; and
D. the responsibility of ABN AMRO’s head office management to monitor
exceptions to approved policies and procedures.
III.

THE BRANCHES’ ACTIVITIES AND OVERSIGHT
IT IS FURTHER ORDERED by the U.S. Supervisors that:
Continued Compliance with Existing Written Agreement
3. ABN AMRO and the New York Branch shall continue to implement the programs
and plans required by the July 2004 Written Agreement that were submitted to the
Reserve Banks, the NYSBD and the IDFPR with respect to Anti-Money Laundering
Compliance (Paragraph 1), Independent Testing and Audit (Paragraph 2), Training
(Paragraph 3), and Suspicious Activity Reporting and Customer Due Diligence
(Paragraph 4) of the Written Agreement, as required by Paragraph 6 of the Written
Agreement. In addition, ABN AMRO and the New York Branch shall fully
implement additional recommendations and address the criticisms noted in the
Examination Letter from the Federal Reserve Bank of New York and the New York
State Banking Department to ABN AMRO, dated October 3, 2005, particularly those
relating to ABN AMRO’s customer due diligence program and transaction
monitoring programs. If the Board of Governors, the NYSBD or the IDFPR request
changes to those programs, ABN AMRO and the New York Branch shall submit an
acceptable plan to implement those changes within 60 days of notification.
4. ABN AMRO and the New York Branch shall continue to submit reports as required
by Paragraph 7 of the Written Agreement.

5. Except as incorporated by reference in Paragraphs 3 and 4 of this Order, upon the
effective date of this Order, the Written Agreement is terminated and the terms of this
Order are substituted in its place.
IT IS FURTHER ORDERED by the Supervisors that:
Management Plan
6. Within 60 days of this Order, ABN AMRO shall submit to the Supervisors a written
plan to improve the effectiveness of the management structure of the Branches. The
primary purpose of the management plan shall be to aid in the development of an
effective management oversight structure and control environment for both business
and compliance purposes. The management plan shall, at a minimum, include:
A. An assessment of the effectiveness of the control infrastructure, corporate
governance and organizational structure of the Branches within the structure
of ABN AMRO’s U.S. operations, including management supervision,
internal controls, reporting lines, duties performed by each officer and
employee, and compliance with applicable federal and state laws and
regulations consistent with the U.S. Law Compliance Program set forth in Part
I of this Order;
B. an organization chart, reflecting both direct and indirect reporting lines,
detailing the management structure for the ABN AMRO organization in the
United States, including the Branches, that sets forth:
i. the reporting lines within each of the Branches;
ii. reporting lines to each of the Branches from other ABN AMRO offices or
officials;

iii. reporting lines from the Branches to other ABN AMRO offices or
officials; and
iv. the names and qualifications of the individuals in charge of each business
line or control function in each of the Branches;
C. the development and adoption of escalation procedures relating to activities of
the Branches designed to ensure that material issues are reported to
appropriate committees and senior management of ABN AMRO outside of
the respective business lines, and that appropriate corrective action is taken;
and
D. the development of processes designed to ensure that any strategic or business
line includes full due diligence and a sound strategic implementation plan that
incorporates appropriate oversight, controls, compliance, and risk
monitoring/reporting.
Internal Audit
7.

ABN AMRO and the Branches shall continue to develop and improve the internal
audit programs for the Branches. Within 60 days of the Order, ABN AMRO and
the Branches shall jointly submit to the Supervisors acceptable enhanced written
internal audit policies and procedures that shall, at a minimum, address, consider,
and include:
A. Procedures to evaluate the Branches’ compliance with applicable laws and
regulations for each audit area consistent with the U.S. Law Compliance
Program set forth in Part I of this Order;

B. policies and procedures for an ongoing program to provide quality assurance
evaluations of the internal audit program;
C. procedures for the periodic submission directly to ABN AMRO’s audit
committee of all high risk audit issues or deficiencies, regardless of the format
in which the issue or deficiency is documented;
D. procedures designed to ensure that Supervisors are given access to internal
audit work products, including, but not limited to, all interim reports and final
reports. For this purpose, interim reports include, at a minimum, any report
that has been completed by Internal Audit for submission to management,
regardless of whether subsequent reports are modified based on comments
from management; and
E. procedures for the establishment of a process to monitor the status and
designed to ensure effective follow-up of corrective action taken to address
weaknesses identified by audit and compliance personnel, or the Supervisors,
and establish procedures to conduct targeted audits to evaluate remedial
action.
OFAC Compliance
8.

Within 60 days of this Order, ABN AMRO shall submit to the Supervisors an
acceptable written plan, consistent with the U.S. Law Compliance Program set
forth in Part I of this Order, that includes:
A. Procedures designed to ensure that issues relating to compliance with OFAC
regulations (31 C.F.R. Chapter V), or any guidelines issued or administered
by OFAC, that arise in connection with operations of the Branches or other

U.S. offices of ABN AMRO, or that otherwise come to the attention of
personnel of the Branches or other offices of ABN AMRO, are escalated to
the appropriate compliance personnel;
B. procedures designed to ensure that any violations or apparent violations of
regulations issued by OFAC are promptly reported and addressed;
C. the designation of a compliance official who has appropriate expertise in
OFAC compliance for the Branches;
D. procedures designed to ensure that the compliance program of the Branches is
adequately staffed and funded with respect to OFAC compliance; and
E. strategies for training of both U.S. and non-U.S. employees in OFAC issues
appropriate to the employee’s job responsibilities on an ongoing basis,
especially with regard to cross border United States dollar payment processing
procedures.
9.

ABN AMRO shall continue to cooperate in providing information responding to
any ongoing OFAC inquiries on the effective date of this Order, consistent with
the cooperation it has provided to date in those inquiries.

MISCELLANEOUS
10.

The program, plans, and policies and procedures required by Paragraphs 1, 2, and
7-8 of this Order shall be submitted to the Supervisors for review and approval.
Programs, plans, and policies and procedures required by Paragraphs 1, 2, and 6-8
shall be submitted within the time periods set forth in this Order. ABN AMRO
and the Branches shall adopt the approved programs, plans and policies and
procedures within 10 days of approval by the Supervisors unless otherwise set

forth in a schedule of implementation included in the acceptable program, plan, or
policies and procedures. During the term of this Order, the approved programs,
plans and policies and procedures shall not be amended or rescinded without the
prior written approval of the Supervisors, or U.S. Supervisors, as applicable.
11.

Within 20 days of the end of each month following the date of this Order, ABN
AMRO and the Branches shall jointly submit to the Supervisors written progress
reports detailing the form and manner of all actions taken to secure compliance
with the provisions of this Order, and the results thereof. The Supervisors may, in
writing, discontinue the requirement for progress reports or modify the reporting
schedule.

12.

The provisions of this Order shall not bar, estop or otherwise prevent any of DNB,
or any agency or department of The Netherlands, the Board of Governors, IDFPR,
and the NYSBD or any other U.S. federal or state agency or department from
taking any other action affecting ABN AMRO or any of its current or former
subsidiaries, or affiliates.

13.

Each provision of this Order shall remain effective and enforceable according to
the laws of The Netherlands, the United States of America, and the States of
Illinois and New York, until stayed, modified, terminated or suspended by DNB,
the Board of Governors, the IDFPR, and the NYSBD, as applicable. ABN
AMRO may apply to DNB, the Board of Governors, the IDFPR and the NYSBD
to have this Order terminated, modified or amended.

14.

No amendment to the provisions of this Order shall be effective unless made in
writing by DNB, the Board of Governors, the IDFPR and the NYSBD, as
applicable, and by ABN AMRO.

15.

The provisions of this Order shall be binding on ABN AMRO, its institutionaffiliated parties, as defined by 12 U.S.C. §§ 1813(u) and 1818(b)(4) of the FDI
Act, and ABN AMRO’s successors and assigns.

16.

No representations, either oral or written, except those provisions as set forth
herein, were made to induce any of the parties to agree to the provisions as set
forth herein.

17.

Notwithstanding any provision of this Order, DNB, the Board of Governors, the
IDFPR and the NYSBD may, in their discretion, grant written extensions of time
to ABN AMRO to comply with any provision of this Order.

18.

The Board of Governors delegates to the Reserve Banks the authority to approve
the programs, plans or policies and procedures submitted pursuant to Paragraph
10, above.

19.

All communications regarding this Order shall be addressed to:
(a)

Mr. Arnold Schilder
Executive Director
De Nederlandsche Bank N.V.
Westeinde 1
1017 ZN Amsterdam
The Netherlands

(b)

Scott G. Alvarez, Esq.
General Counsel
Board of Governors of the
Federal Reserve System
20th & C Streets, NW
Washington, DC 20551

(c)

Mr. Robert A. O’Sullivan
Senior Vice President
Federal Reserve Bank of New York
33 Liberty Street
New York, NY 10045

(d)

Ms. Catharine Lemieux, Ph. D.
Senior Vice President
Federal Reserve Bank of Chicago
230 North LaSalle St.
Chicago, IL 60604

(e)

Mr. Scott D. Clarke
Assistant Director
IDFPR, Division of Banking
500 East Monroe Street
Springfield, Illinois 62701

(f)

Mr. Michael J. Lesser
Deputy Superintendent
New York State Banking Department
One State Street
New York, NY 10004

(g)

ABN AMRO Bank N.V.
ABN AMRO Bank N.V. - - New York Branch
ABN AMRO Bank N.V. - - Chicago Branch
Carin Gorter
Group Compliance
Gustav Mahlerlaan 10, Amsterdam
P.O. Box 283 (HQ 9156)
1000 EA Amsterdam
The Netherlands

By order of De Nederiandsche Bank (with respect to all Paragraphs except
Paragraphs 3-5), the Board of Governors of the Federal Reserve System, the Illinois Department
of Financial and Professional Regulation and the New York State Banking Department, effective
this 19th day of December 2005.

ABN AMRO BANK N.V.

By: (signed)
Rijkman W.J. Groenink
Chairman of the Managing Board

By: (signed)

DE NEDERLANDSCHE BANK N.V.

By: (signed)
Arnold Schilder
Executive Director
BOARD Of GOVERNORS OF THE
FEDERAL RESERVE SYSTEM

Joost Ch.L. Kuiper
Member of the Managing Board

ABN AMRO BANK N.V.
New York Branch

By: (signed)
Jennifer J. Johnson
Secretary of the Board
NEW YORK STATE BANKING
DEPARTMENT

By: (signed)
Rijkman W.J. Groenink
Chairman of the Managing Board

By: (signed) Joost Ch.L. Kuiper
Member of the Managing Board
ABN AMRO BANK, N.V.
Chicago Branch
By: (signed)
Rijkman W.J. Groenink
Chairman of the Managing Board
By: (signed)
Joost Ch.L. Kuiper
Member of the Managing Board

By: (signed)
Diana L. Taylor
Superintendent of Banks
ILLINOIS DEPARTMENT OF FINANCIAL
AND PROFESSIONAL REGULATION

By: (signed)
Scott D. Clarke
Assistant Director
Division of Banking

Accessibility note: Duplicate signature block. End of content.

Accessibility note: Duplicate signature block. End of content.

Accessibility note: Duplicate signature block. End of content.

Accessibility note: Duplicate signature block. End of content.

UNITED STATES OF AMERICA
DEPARTMENT OF THE TREASURY
FINANCIAL CRIMES ENFORCEMENT NETWORK
IN THE MATTER OF:
Number 2005-5

THE NEW YORK BRANCH
ABN AMRO BANK N.V.
NEW YORK, NEW YORK
ASSESSMENT OF CIVIL MONEY PENALTY

I.

INTRODUCTION

The Secretary of the United States Department of the Treasury has delegated to the
Director of the Financial Crimes Enforcement Network the authority to determine whether a
financial institution has violated the Bank Secrecy Act and the regulations issued pursuant to that
Act,(footnote1)and what, if any, sanction is appropriate.
In order to resolve this matter, and only for that purpose, ABN AMRO Bank N.V. ("ABN
AMRO") has entered into a CONSENT TO THE ASSESSMENT OF CIVIL MONEY
PENALTY ("CONSENT") dated December 19,2005, without admitting or denying the
determinations by the Financial Crimes Enforcement Network, as described in Sections III and
IV below, except as to jurisdiction in Section II below, which is admitted.
The CONSENT is incorporated into this ASSESSMENT OF CIVIL MONEY PENALTY
("ASSESSMENT") by this reference.
II.

JURISDICTION

ABN AMRO is a wholly-owned subsidiary of ABN .AMRO Holding N.V., a public
limited liability company incorporated under the laws of The Netherlands. ABN AMRO is a
banking institution organized under the laws of The Netherlands, with headquarters in
Amsterdam. ABN AMRO has over 3,000 branches, agencies, offices, and subsidiaries members of the ABN AMRO Network - in over 60 countries. The ABN AMRO Network
provides retail, private, corporate, correspondent, and other banking services to numerous
businesses, institutions, and individuals throughout the world.

Footnote1:

31U.S.C.§§5311etseq.and31CFRPart103.
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The ABN AMRO Network includes a number of branches, agencies, offices, or
subsidiaries of ABN AMRO in the United States, through which ABN AMRO conducts
operations in the United States. The New York Branch of ABN AMRO operates pursuant to a
license from the New York State Banking Department. At all times relevant to this matter, the
New York Branch of ABN AMRO was a "financial institution" and a "bank" within the meaning
of the Bank Secrecy Act and the regulations issued pursuant to thatAct.(footnote2)
The Federal Reserve examines the operations of ABN AMRO in the United States for
compliance with the Bank Secrecy Act and its implementing regulations, and for compliance
with similar requirements under Title 12 of the United States Code. The New York State
Banking Department also examines the New York Branch of ABN AMRO for compliance with
requirements under banking laws of the State of New York comparable to those of the Bank
Secrecy Act and its implementing regulations.
As of December 31, 2004, ABN AMRO Holding N.V. had consolidated total assets of
approximately S830 billion. For the year ending December 31, 2004, ABN AMRO Holding
N.V. had consolidated total revenue of approximately S24 billion. As of June 30, 2005, the New
York Branch of ABN AMRO had assets of approximately S35 million.
III.

DETERMINATIONS
A.

Summary

This matter involves the North American Regional Clearing Center, a unit within the
New York Branch of ABN AMRO. The North American Regional Clearing Center operated as
a clearing institution for funds transfers in United States dollars. The North American Regional
Clearing Center served as an intermediary institution. Prior to 1991, the North American
Regional Clearing Center performed the clearing function primarily for other members of the
ABN AMRO Network. Beginning in 1991, the New York Branch of ABN AMRO marketed the
services of the North American Regional Clearing Center to institutions independent of the ABN
AMRO Network. As of May 21, 2003, more than 400 institutions independent of the ABN
AMRO Network held correspondent accounts with the North American Regional Clearing
Center.
Beginning in 1998, the New York Branch of ABN AMRO focused substantial marketing
efforts on small and mid-sized financial institutions in Russia. As of December 31, 1998,
approximately 30 financial institutions in Russia held correspondent accounts with the North
American Regional Clearing Center. The number more than tripled during the following year,
and approximately 35 financial institutions in Russia opened correspondent accounts with the
North American Regional Clearing Center during 2000. The majority of financial institutions in
Russia had no relationship with the New York Branch of ABN AMRO other than correspondent
accounts with the North American Regional Clearing Center, and no relationship with any
member of the ABN AMRO Network other than the New York Branch of ABN AMRO. These
financial institutions utilized the ABN AMRO Network and the New York Branch of ABN

Footnote2:

31U.S.C. § 5312(a)(2)and31 C.F.R. § 103.11.

AMRO primarily as a means of obtaining access to dollar clearing and settlement systems in the
United States.
On average, the North American Regional Clearing Center processed approximately
30,000 funds transfers per day. The location, number, and size of financial institutions holding
correspondent accounts with the North American Regional Clearing Center - and the volume of
funds transfers that the North American Regional Clearing Center processed - posed a
substantial risk of money laundering. The New York Branch of ABN AMRO failed to apply an
adequate system of internal controls reasonably designed to assure compliance with the Bank
Secrecy Act and manage the risk of money laundering at the North American Regional Clearing
Center. The New York Branch of ABN AMRO was not adequately staffed to coordinate and
monitor day-to-day compliance with the Bank Secrecy Act. The New York Branch of ABN
AMRO also failed to provide adequate training to ensure compliance with the Bank Secrecy Act.
The New York Branch of ABN AMRO's failure to implement an adequate Bank Secrecy Act
compliance or anti-money laundering program resulted in extensive violations of the requirement
to report suspicious transactions. Violations of the Bank Secrecy Act and its implementing
regulations by the New York Branch of ABN AMRO were serious, longstanding and systemic.
On July 23,2004, ABN AMRO and the New York Branch of ABN AMRO executed a
"Written Agreement," as the term is used in Section 8 of the Federal Deposit Insurance Act, with
the Federal Reserve Bank of Chicago, the Federal Reserve Bank of New York, the New York
State Banking Department, and the Illinois Department of Financial and Professional Regulation.
The Agreement requires the implementation of measures to assure and monitor compliance with
the Bank Secrecy Act and its implementing regulations, including, but not limited to. measures
designed to improve the system of internal controls at the New York Branch of ABN AMRO,
particularly in the area of dollar clearing operations.
B.

Violations of the Requirement to Establish and Implement an Adequate Bank
Secrecy Act Compliance or Anti-Monev Laundering Program

The Financial Crimes Enforcement Network has determined that the New York Branch
of ABN AMRO violated the requirement to establish and implement an adequate Bank Secrecy
Act compliance or anti-money laundering program. Since April 24, 2002, the Bank Secrecy Act
and its implementing regulations have required state-licensed branches of foreign banks to
establish and implement anti-money launderingprograms(footnote3)The New York Branch of ABN
AMRO complies with this requirement if it establishes and implements a program that conforms
with rules of the Board of Governors of the Federal ReserveSystem.(footnote4)Since 1993, the Board of
Governors of the Federal Reserve System has required a program "reasonably designed to assure
and monitor compliance" with reporting and recordkeeping requirements under the Bank
e
Secrecy Act(footnot5)
Reporting requirements under the Bank Secrecy Act include the requirement to
report suspicious transactions. A Bank Secrecy Act compliance or anti-money laundering
Footnote3:

31U.S.C.§ 5318(hXl) and 31 C.F.R. § 103.120.

Footnote4:

31C.F.R. § 103.120.

Footnote5:

12C.F.R § 208.63(b)(1).
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program must contain the following elements: (1) a system of internalcontrols;(footnote6)(2) independent
note
testing forcompliance;(foot7)
(3)the designation of an individual or individuals to coordinate and
monitor day-to-daycompliance;(footnote8)and (4) training of appropriatepersonnel.(footnote9)
1. Internal Controls
The New York Branch of ABN AMRO failed to implement a system of internal controls
reasonably designed to manage the risk of money laundering and assure compliance with the
Bank Secrecy Act. The locations, number and sizes of financial institutions holding
correspondent accounts with the North American Regional Clearing Center - and the volume of
funds transfers that the North American Regional Clearing Center processed - posed a
substantial risk of money laundering.
Until August of 1999, the New York Branch of ABN AMRO had no formal procedures
for conducting due diligence on financial institutions holding correspondent accounts with the
North American Regional Clearing Center. Although the New York Branch of ABN AMRO did
eventually establish formal procedures, the Branch lacked complete documentation to adequately
assess the potential for money laundering and execute a risk rating for many of these financial
institutions including important information on ownership, management, customer base or
business activities. Furthermore, procedures and controls failed to ensure that the New York
Branch of ABN AMRO gathered and reviewed meaningful information from the financial
institutions or other readily available sources on the existence of anti-money laundering
programs, relevant host country laws and regulations, or similar safeguards at the correspondent
institutions. In short, documentation failed to include information necessary for assessing - in an
accurate and meaningful manner - the risk of money laundering that each institution posed, and
failed to evidence that the New York Branch of ABN AMRO ever conducted adequate due
diligence on the financial institutions. The lack of complete documentation continued into 2003.
In fact, an internal review of documentation at the North American Regional Clearing Center
indicated that, as of January 26, 2003, the New York Branch of ABN AMRO lacked complete
documentation for institutions holding fifty percent of all correspondent accounts with the North
American Regional Clearing Center.
In addition, the New York Branch of ABN AMRO failed to adequately monitor funds
transfers processed by the North American Regional Clearing Center for potential suspicious
activity. Until February of 2002, ABN AMRO relied solely on sporadic manual transaction
monitoring by a single employee, despite the need for automated monitoring of the funds
transfers. In February of 2002, the New York Branch of ABN AMRO implemented an
automated transaction monitoring system. However, a substantial percentage of funds transfers
that the North American Regional Clearing Center processed flowed to or from beneficiaries or
originators with accounts at institutions independent of the ABN AMRO Network. Due to the
Footnote6:

12C.F.R. § 208.63(c)(1).

Footnote7:

12C.F.R. § 208.63(c)(2).

Footnote8:

12 C.F.R. § 208.63(c)(3).

Footnote9:

12C.F.R. § 208.63(c)(4).
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AMRO often lacked information necessary for assessing - in an accurate and meaningful manner
- the risk of money laundering and other illicit activity posed by each institution. This prevented
the New York Branch of ABN AMRO from incorporating an accurate and meaningful
assessment of the risk of money laundering -- or information on which the New York Branch of
ABN AMRO would base the assessment - into the automated monitoring system.
Moreover, the New York Branch of ABN AMRO failed to incorporate reliable and
publicly available information concerning "shell companies" into the automated monitoring
system. During the period from August of 2002 to September of 2003, the North American
Regional Clearing Center processed approximately 20,000 funds transfers - with an aggregate
value of approximately $3.2 billion - that involved "shell companies" in the United States
serving as originators or beneficiaries, and institutions in Russia or other former Republics of the
Soviet Union serving as originating or beneficiary institutions. The "shell companies" - business
entities that lacked a physical presence - were primarily limited liability companies. In October
of 2000, the Government Accounting Office published a report detailing the risk that criminals in
Russia could utilize "shell companies" organized in the United States as a means of concealing
identity. The New York Branch of ABN AMRO failed to adequately evaluate this readily
available information and implement sufficient transaction monitoring systems and controls for
shell company activity. Instead, and only upon strong urging from regulators, the New York
Branch of ABN AMRO commenced an analysis of the activity in August of 2003 - one year
after many of the transactions occurred.
Furthermore, the New York Branch of ABN AMRO failed to incorporate into the
automated monitoring system information on institutions that the New York Branch of ABN
AMRO had identified in suspicious activity reports, and information on institutions with
correspondent accounts at the North American Regional Clearing Center that the New York
Branch of ABN AMRO had closed. To illustrate, in January of 2002, the New York Branch of
ABN AMRO filed a suspicious activity report involving a financial institution located in a
former Republic of the Soviet Union. In July of 2002, the New York Branch of ABN AMRO
closed all correspondent accounts that the institution held with the North American Regional
Clearing Center. Afterwards, the same institution opened accounts at one or more institutions
holding correspondent accounts with the North American Regional Clearing Center. From
August of 2002 through September of 2003, the North American Regional Clearing Center
processed approximately S100 million in funds transfers involving the institution. The funds
transfers flowed through the correspondent accounts of the other institutions. The automated
monitoring system at ABN AMRO failed to detect and enable the timely reporting of suspicious
activity involving the financial institution.
Finally, the New York Branch of ABN AMRO failed to investigate numerous alerts
generated by the automated monitoring system of transactions bearing indicia of suspicious
activity. Until July of 2002, the New York Branch of ABN AMRO assigned the task of
reviewing and investigating the alerts or reports to only three individuals -- staffing clearly
inadequate in light of both the volume of the alerts or reports, and the other functions these
individuals performed for the New York Branch of ABN AMRO.

In April of 2003, the New York Branch of ABN AMRO attempted to address perceived
inadequacies in the automated monitoring system by replacing the system. However, as of
October 31, 2003, the New York Branch of ABN AMRO was still unable to fully utilize the
capabilities of the new system to manage the risk of money laundering and ensure compliance
with the Bank Secrecy Act.
2. The Designation of an Individual or Individuals to Coordinate and Monitor
Day-To-Day Compliance with the Bank Secrecy Act
The New York Branch of ABN AMRO failed to adequately staff the compliance function
at the New York Branch of ABN AMRO with individuals responsible for coordinating and
monitoring day-to-day compliance with the Bank Secrecy Act. Until December of 2001, only
one individual at the New York Branch of ABN AMRO coordinated and monitored day-to-day
compliance with the Bank Secrecy Act. The individual had other demanding responsibilities as
manager of reconciliation and financial reporting. Furthermore, the individual had no previous
work history directly related to Bank Secrecy Act compliance. Until July of 2002, the New York
Branch of ABN AMRO assigned the task of coordinating and monitoring day-to-day compliance
with the Bank Secrecy Act to only three individuals - staffing clearly inadequate in light of the
volume of the activities that the New York Branch of ABN AMRO conducted, and the risk that
these activities posed.
3. Training
The New York Branch of ABN AMRO failed to provide adequate training. Bank
Secrecy Act compliance staff in critical positions displayed a lack of knowledge on the detection
and reporting of suspicious transactions — a deficiency especially serious considering the
substantial risk of facilitating money laundering that confronted the New York Branch of ABN
AMRO.
C.

Violations of the Requirement to Report Suspicious Transactions

The Financial Crimes Enforcement Network has determined that New York Branch of
ABN AMRO violated the requirement to report suspicioustransactions.(footnote10)The Bank Secrecy Act
and its implementing regulations impose an obligation on a bank to report transactions that the
bank "knows, suspects, or has reason to suspect" are suspicious. The bank must report the
transactions if the transactions involve or aggregate to at least S5,000, and the transactions are
"conducted or attempted by, at, or through" the bank. A transaction is "suspicious" if the
transaction: (1) involves funds derived from illegal activities, or is conducted to disguise funds
derived from illegal activities; (2) is designed to evade reporting or record keeping requirements
under the Bank Secrecy Act; or (3) has no business or apparent lawful purpose or is not the sort
in which the customer would normally be expected to engage, and the bank knows of no
reasonable explanation for the transaction after examining the available facts, including
background and possible purpose of the transaction.(footnote11)
Footnote10:

31U.S.C.§ 5318(g) and 31 C.F.R. § 103.18.

Footnote11:

31 C.F.R § 103.18(a)(2)(i)-(iii)

Banks must report suspicious transactions by filing suspicious activityreports.(footnote12)In
general, a bank must file a suspicious activity report no later than thirty calendar days after
detecting facts that may constitute a basis for filing a suspicious activity report. If no suspect
was identified on the date of detection, a bank may delay the filing for an additional thirty
calendar days, to identify a suspect. However, in no event may the bank file a suspicious activity
report more than sixty calendar days after the date ofdetection.(footnote13)'
The North American Regional Clearing Center operated as a clearing institution for funds
transfers in United States dollars. All of these funds transfers represented transactions
"conducted or attempted by, at, or through" the New York Branch of ABN AMRO.
The absence of effective internal controls, training and designated personnel at the New
York Branch of ABN AMRO resulted in extensive violations of the requirement to timely report
suspicious transactions. During the period from 1996 through 2001, the New York Branch of
ABN AMRO filed only 12 suspicious activity reports. In contrast, the New York Branch of
ABN AMRO filed escalating numbers of suspicious activity reports during the period from 2002
through 2004 - after the Federal Reserve and New York State Banking Department applied
elevated scrutiny to compliance by the New York Branch of ABN AMRO with the Bank Secrecy
Act. The New York Branch of ABN AMRO delinquently filed a substantial number of
suspicious activity reports involving in aggregate a substantial dollar amount of transactions.
In addition, the New York Branch of ABN AMRO filed incomplete or inaccurate
suspicious activity reports. Numerous suspicious activity reports characterized transactions as
terrorist financing without sufficient cause, failed to identify as suspects institutions holding
correspondent accounts with the North American Regional Clearing Center, or contained little or
no description of the transactions at issue in direct contravention of the instructions on the report.
IV.

CIVIL MONEY PENALTY

Under the authority of the Bank Secrecy Act and the regulations issued pursuant to that
Act,(footnote14)the Financial Crimes Enforcement Network has determined that a civil money penalty is
due for the violations of the Bank Secrecy Act and the regulations issued pursuant to that Act
described in this ASSESSMENT.
Based on the seriousness of the violations at issue in this matter, and the financial
resources available to the New York Branch of ABN AMRO, the Financial Crimes Enforcement
Network has determined that the appropriate penalty in this matter is $30,000,000.
V.

CONSENT TO ASSESSMENT

Footnote12:

31C.F.R. § 103.18(b)(2).

Footnote13:

31C.F.R. § 103.18(b)(3).

Footnote14:

31 U.S.C. § 5321 and 31 C.F.R. § 103.57.

To resolve this matter, and only for that purpose, ABN AMRO, without admitting or
denying either the facts or determinations described in Sections III and IV above, except as to
jurisdiction in Section II, which is admitted, consents to the assessment of a civil money penalty
against the New York Branch of ABN AMRO in the amount of 530,000,000. The assessment
shall be concurrent with the assessment of civil money penalty, in the amount of S40,000,000, by
the Board of Governors of the Federal Reserve System, and shall be satisfied by one payment of
$30,000,000 to the Department of the Treasury.
ABN AMRO agrees to pay the amount of S30,000,000 within five business days of this
ASSESSMENT. Such payment shall be:
a.

Made by certified check, bank cashier's check, bank money order, or wire;

b.

Made payable to the United States Department of the Treasury;

c.

Hand-delivered or sent by overnight mail to the Financial Crimes Enforcement
Network, Attention: Associate Director, Administration & Communications
Division, 2070 Chain Bridge Road, Suite 200, Vienna, Virginia 22182; and,

d.

Submitted under a cover letter, which references the caption and file number in
this matter.

ABN AMRO recognizes and states that it enters into the CONSENT freely and
voluntarily and that no offers, promises, or inducements of any nature whatsoever have been
made by the Financial Crimes Enforcement Network or any employee, agent, or representative
of the Financial Crimes Enforcement Network to induce ABN AMRO to enter into the
CONSENT, except for those specified in the CONSENT.
ABN AMRO understands and agrees that the CONSENT embodies the entire agreement
between ABN AMRO and the Financial Crimes Enforcement Network relating to this
enforcement matter only, as described in Section III above. ABN AMRO further understands
and agrees that there are no express or implied promises, representations, or agreements between
ABN AMRO and the Financial Crimes Enforcement Network other than those expressly set
forth or referred to in the Consent and that nothing in the Consent or in this ASSESSMENT is
binding on any other agency of government, whether federal, state, or local.
VI.

RELEASE

ABN AMRO understands that execution of the CONSENT, and compliance with the
terms of this ASSESSMENT and the CONSENT, constitute a complete settlement of civil
liability for the violations of the Bank Secrecy Act and regulations issued pursuant to that Act
described in the CONSENT and this Assessment.

By:(signed)WilliamJ.Fox,Director
Financial Crimes Enforcement Network
United States Department of the Treasury
Date: 19th December, 2005
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Joint Press Release

For Release at 4 p.m. EST

Board of Governors of the Federal Reserve System
Financial Crimes Enforcement Network
Office of Foreign Assets Control
New York State Banking Department
Illinois Department of Financial and Professional Regulation

December 19, 2005

Bank supervisory and penalty actions released Monday will require ABN AMRO Bank,
N.V. to undertake remedial action in its worldwide banking operations and to pay $80
million in penalties to U.S. federal and state regulators.
The Board of Governors of the Federal Reserve System, the New York State Banking
Department, and the Illinois Department of Financial and Professional Regulation
announced the issuance, together with De Nederlandsche Bank N.V. (the regulator of Dutch
banks), of a consent Cease and Desist Order against ABN AMRO and its branches in New
York, New York and Chicago, Illinois.
The Order requires ABN AMRO to make improvements to its global compliance and risk
management systems to ensure adequate oversight, effective risk management, and full
compliance with applicable U.S. laws and regulations. The Order incorporates and largely
supersedes the July 23, 2004 Written Agreement among ABN AMRO, its New York
branch, the Federal Reserve Bank of New York, the Federal Reserve Bank of Chicago, the
New York State Banking Department, and the Illinois Department of Financial and
Professional Regulation.
In addition, the Federal Reserve Board, the Financial Crimes Enforcement Network, the
New York State Banking Department, the Illinois Department of Financial and Professional
Regulation, and the Treasury Department's Office of Foreign Assets Control (OFAC)
announced the assessment of penalties against ABN AMRO. The agencies have assessed
penalties based on findings of unsafe and unsound practices; on findings of systemic defects
in ABN AMRO's internal controls to ensure compliance with U.S. anti-money laundering
laws and regulations, which resulted in failures to identify, analyze, and report suspicious
activity; and on findings that ABN AMRO participated in transactions that violated U.S.
sanctions laws. ABN AMRO is also required to take ongoing measures to ensure
compliance with U.S. sanctions laws.
The Federal Reserve Board and OFAC have assessed a penalty in the amount of $40
million, payment of which will satisfy the penalty concurrently assessed by the Financial
Crimes Enforcement Network in the amount of $30 million.
In addition, the New York State Banking Department has assessed a monetary payment of
$20 million, the Illinois Department of Financial and Professional Regulation has assessed a
monetary payment of $15 million, and ABN AMRO will make an additional $5 million
voluntary payment to the Illinois Bank Examiners' Education Foundation.
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Copies of the agencies' enforcement actions are attached.
Order to cease and desist (952 KB PDF)
Order of assessment of a civil money penalty (670 KB PDF)
Financial Crimes Enforcement Network assessment of civil money penalty (1.41 MB PDF)
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Illinois Department of
Financial and
Professional
Regulation
For Immediate Release:
December 19 , 2005

NEWS
Contact:
Susan Hofer (IDFPR) 312-814-8197

Illinois Signs Consent Orders Against
ABN AMRO
Joins Federal Agencies and New York State in Largest Fine Ever Imposed
Against Illinois Supervised Bank
Chicago – A $15 million fine paid to the State of Illinois by ABN AMRO Bank N.V., head-quartered in the
Netherlands, is the largest penalty ever imposed against an Illinois regulated bank. The fine is part of
the $80 million settlement against the bank announced today to settle persistent problems with ABN
AMRO’s compliance of federal and state laws and regulations.
ABN AMRO has offices in Chicago with assets of more than $31.4 billion. It is regulated by the Illinois
Department of Financial and Professional Regulation (IDFPR), under its International Bank Supervision
section, which participated in the examination and investigation of the bank’s business practices.
“We are pleased that ABN AMRO has agreed to address the problems raised in today’s consent Orders.
The size of the penalties demonstrates we will not tolerate or condone its regulated banks being
involved in improper transactions such as doing business with sanctioned states and failing to report
suspicious activities,” said Acting Secretary Dean Martinez, IDFPR.
IDFPR joined the New York State Banking Department, the Board of Governors of the Federal Reserve
System, Financial Crimes Enforcement Network (FinCEN) and the Office of Foreign Assets Control
(OFAC) in investigating and drafting the consent Orders. The Orders requires ABN AMRO to make
improvements to its global compliance and risk management systems to ensure compliance with Illinois
and federal laws. Further, the Bank will be required to more carefully comply with anti- money
laundering and suspicious activity monitoring and reporting. It also agreed to cease its participation in
transactions that violate U.S. sanction laws. A joint statement regarding this order was issued today.
In addition to the $15 million fine ABN AMRO is required to pay to the Illinois General Revenue Fund in
penalties, the Bank is also making an additional $5 million voluntary payment to the Illinois Bank
Examiners’ Education Foundation.
The Joint Statement and the consent Orders can be viewed by clicking on the links below:
Joint Statement
Order to Cease and Desist
Order of Assessment of a Civil Money Penalty
Copyright © 2010 Financial &
Professional Regulation

| Illinois Privacy Information | IDFPR Privacy Statement | Web
Accessibility
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ABN Amro to Pay $80 Million Fine Over Iran, Libya
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BY GLENN R. SIMPSON STAFF REPORTER OF THE WALL STREET JOURNAL

Federal authorities fined Dutch bank ABN Amro Holding NV $80 million, one of the largest
banking fines in U.S. history, for violating U.S. money-laundering laws and sanctions against Iran
and Libya.
The move, by the U.S. Federal Reserve and the Treasury Department financial crime- and
sanctions-control units, came in response to nearly a decade of violations involving billions of
dollars in transactions that passed through the bank's offices in New York and Dubai, United
Arab Emirates. (See the Fed's announcement.)
The U.S. Attorney for the Southern District of New York is investigating the matter, people
familiar with the case said.
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The joint press release here demonstrates
how several entities were able to cooperate
to arrive at this resolution. It was issued by
the Board of Governors of the Federal
Reserve System, Financial Crimes
Enforcement Network, Office of Foreign
Assets Control, NY State Banking Dept., and
the Illinois Dept. of Financial and
Professional Regulation. The press release
states in part:
"The Order requires ABN AMRO to
make improvements to its global
compliance and risk management
systems to ensure adequate
oversight, effective risk management,
and full compliance with applicable
U.S. laws and regulations. . . .
". . . . The agencies have assessed
penalties based on findings of unsafe
and unsound practices; on findings of
systemic defects in ABN AMRO's
internal controls to ensure
compliance with U.S. anti-money
laundering laws and regulations,
which resulted in failures to identify,
analyze, and report suspicious
activity; and on findings that ABN
AMRO participated in transactions
that violated U.S. sanctions laws.
ABN AMRO is also required to take
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ongoing measures to ensure
compliance with U.S. sanctions laws."
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Direction (in Dutch, "Besluit tot het geven van
een aanwijzing")].

Criminology

And although there is a consent to a civil
penalty, one does not find an admitting to
wrongdoing. For example, in the
Assessment of Civil Penalty (here) it
specifically states that it was entered into
"without admitting or denying the
determinations by the Financial Crimes
Enforcement Network, as described in
Sections III and IV below."
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Former ABN AMRO Bank N.V. Agrees to Forfeit $500 Million in Connection with Conspiracy to
Defraud the United States and with Violation of the Bank Secrecy Act
WASHINGTON—The former ABN AMRO Bank N.V., now named the Royal Bank of Scotland N.V.,
has agreed to forfeit $500 million to the United States in connection with a conspiracy to defraud the
United States, to violate the International Emergency Economic Powers Act (IEEPA) and to violate
the Trading with the Enemy Act (TWEA), as well as a violation of the Bank Secrecy Act (BSA),
announced Assistant Attorney General Lanny A. Breuer of the Criminal Division and U.S. Attorney
Ronald C. Machen Jr., for the District of Columbia.
A criminal information was filed today in U.S. District Court for the District of Columbia charging the
former ABN AMRO, a Dutch corporation that was headquartered in Amsterdam, with one count of
violating the BSA and one count of conspiracy to defraud the United States and violate the IEEPA
and TWEA. The bank waived indictment, agreed to the filing of the information, and has accepted and
acknowledged responsibility for its conduct. ABN AMRO agreed to forfeit $500 million as part of a
deferred prosecution agreement, also filed today in the District of Columbia. U.S. District Court Judge
Colleen Kollar-Kotelly today accepted the deferred prosecution agreement.
“ABN AMRO facilitated the movement of illegal money through the U.S. financial system by stripping
information from transactions and turning a blind eye to its compliance obligations,” said Assistant
Attorney General Breuer. “It is essential that financial institutions both large and small properly
monitor the origins of funds flowing into our financial system. When financial institutions fail to do so,
and, even worse, manipulate information in order to profit from prohibited transactions, they will be
held accountable.”
“Over the course of a decade, ABN AMRO assisted sanctioned countries and entities in evading U.S.
laws by facilitating hundreds of millions of U.S. dollar transactions,” said U.S. Attorney Machen. “We
will continue to use all resources at our disposal to hold those who knowingly and intentionally seek to
circumvent U.S. sanctions and banking laws accountable for their actions.”
Under IEEPA, it is a crime to willfully violate, or attempt to violate sanctions administered by the
Department of the Treasury’s Office of Foreign Assets Control (OFAC). TWEA makes it a crime to
willfully engage in financial transactions by, at the direction of, or for the benefit of Cuba or Cuban
nationals. Under the BSA, it is a crime to willfully fail to establish an adequate anti-money laundering
program.
The IEEPA and TWEA violations relate to ABN AMRO conspiring to facilitate illegal U.S. dollar
transactions on behalf of financial institutions and customers from Iran, Libya, the Sudan, Cuba and
other countries sanctioned in programs administered by OFAC.
According to court documents, from approximately 1995 and continuing through December 2005,
certain offices, branches, affiliates and subsidiaries of ABN AMRO removed or altered names and
references to sanctioned countries from payment messages. ABN AMRO implemented procedures
and a special manual queue to flag payments involving sanctioned countries so that ABN AMRO
could amend any problematic text and it added instructions to payment manuals on how to process
transactions with these countries in order to circumvent the laws of the United States. Despite the
institution of improved controls by ABN and its subsidiaries and affiliates after 2005, a limited number
of additional transactions involving sanctioned countries occurred from 2006 through 2007.
According to court documents, ABN AMRO used similar stripping procedures when processing U.S.
dollar checks, traveler’s checks, letters of credit and foreign exchange transactions related to
sanctioned countries. ABN AMRO and the sanctioned entities knew and discussed the fact that,
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without such alterations, amendments and code words, the automated OFAC filters at banks in the
United States would likely halt the payment messages and other transactions, and, in many cases,
the banks would reject or block the sanctions-related transactions and report the same to OFAC. By
removing or altering material information, these payments and other transactions would pass
undetected through filters at U.S. financial institutions. This scheme allowed U.S. sanctioned
countries and entities to move hundreds of millions of dollars through the U.S. financial system.
The BSA violations involved the failure of the New York branch of ABN AMRO to maintain adequate
anti-money laundering procedures and processes. According to court documents, beginning as early
as January 1998 and continuing until approximately December 2005, ABN AMRO’s New York branch
office willfully failed to establish an adequate AML program. According to court documents, the office
did not have adequate staffing, training and oversight, which permitted multiple high-risk shell
companies and foreign financial institutions to use the bank to launder money through the United
States. According to court documents, more than $3.2 billion dollars involving shell companies and
high risk transactions with foreign financial institutions flowed through ABN AMRO’s New York
branch. ABN AMRO also admitted it failed to maintain proper documentation regarding its customers
or maintain readily available documentation about its high risk clients.
“If global banks and businesses wish to conduct financial transactions in America, they are welcome
to do so as long as they abide by our laws that govern those transactions,” said Victor S. O. Song,
Chief, IRS Criminal Investigation. “The IRS is proud to share its hallmark financial investigative
expertise in this and other increasingly sophisticated financial investigations. Indeed, creating new
strategies and models of cooperation among governments on international financial compliance is a
top priority for the IRS.”
“This agreement is the result of tremendous work by agents, investigators and analysts—here and
abroad—who were able to piece together this international crime. Whether or not a threat is overt in
nature, together with our partners, we remain vigilant,” said Assistant Director in Charge Shawn
Henry of the FBI’s Washington Field Office.
Throughout the investigation, ABN AMRO has provided prompt and substantial cooperation, including
working with U.S. and foreign regulators. ABN AMRO has also committed substantial resources to
conducting an extensive internal investigation into their misconduct and has agreed to enhance its
sanctions compliance programs to be fully transparent in its international payment operations.
In light of the bank’s remedial actions, previous penalty payments and consent agreements, and its
willingness to acknowledge and accept responsibility for its actions, the Department of Justice has
agreed to recommend the dismissal of the information in one year, provided ABN AMRO fully
cooperates with, and abides by, the terms of the deferred prosecution agreement. In December 2005,
ABN AMRO entered into a consent decree and paid penalties involving OFAC, the Board of
Governors of the Federal Reserve System, the State of Illinois Department of Financial and
Professional Regulation, the New York State Banking Department, De Nederlandsche Bank and the
U.S. Treasury’s Financial Crimes Enforcement Network.
The case was prosecuted by Steven Pelak, formerly with the U.S. Attorney’s Office for the District of
Columbia; Cynthia Stone, formerly with the Criminal Division’s Asset Forfeiture and Money
Laundering Section (AFMLS); AFMLS Trial Attorney Kevin Gerrity; and Assistant U.S. Attorney for the
District of Columbia Denise Cheung; and was supported by Laurie Bender of AFMLS. The case was
investigated by IRS-Criminal Investigation’s Washington Field Division and the FBI’s Washington
Field Office. The Department of Justice also expresses gratitude to OFAC, the New York Federal
Reserve and the Board of Governors of the Federal Reserve System for their significant and valuable
assistance.
Press Releases | Washington Field Office Home
Accessibility | eRulemaking | Freedom of Information Act | Legal Notices | Legal Policies and Disclaimers | Links
Privacy Policy | USA.gov | White House
FBI.gov is an official site of the U.S. Federal Government, U.S. Department of Justice.
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA

:
:
:
:
:
:
:
:
:
:
:
:

v.

The former ABN AMRO
BANK N.V., now known as
THE ROYAL BANK OF
SCOTLAND N.V.,
Defendant.

CRIMINAL NO.
VIOLATIONS: 18 U.S.C. § 371
(Conspiracy to Violate IEEPA
and TWEA and to Defraud the
United States)
31 U.S.C. §§ 5318(h) and 5322
(Failure to Maintain an Adequate
Anti-Money Laundering Program)

INFORMATION
The United States informs the Court that:
GENERAL ALLEGATIONS
At all times material to this Information:
1.

Defendant, the former ABN AMRO BANK N.V., now known as The Royal Bank

of Scotland N.V. (hereinafter “ABN”), was a publicly-traded financial institution registered and
organized under the laws of the Netherlands.
2.

Defendant ABN was subject to oversight and regulation in the United States by

the Board of Governors of the Federal Reserve System.
3.

Defendant ABN conducted United States Dollar clearing at ABN’s New York

Branch.
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Defendant ABN facilitated United States Dollar clearing through financial

institutions in New York and others located elsewhere in the United States.
5.

From in or about June 1995 through in or about December 2005, Defendant ABN

facilitated United States Dollar transactions for a number of co-conspirators, both known and
unknown to the United States. For the most part, these co-conspirators consisted primarily of
banks from Iran, Libya, the Sudan, and Cuba.
6.

From in or about January 2006 through in or about December 2007, a limited

number of additional transactions involving banks from Iran, the Sudan, and Cuba occurred.
7.

Over the years, the United States has employed sanctions and embargoes with

regard to countries such as Iran, Libya, the Sudan, and Cuba. Whether by statute, Executive
Order, or regulation, those sanctions arose in response to repeated support by those nations for
international terror against United States citizens and its allies.
8.

From in or about June 1995 through in or about December 2007, financial

transactions conducted by wire on behalf of Iranian and Cuban banks were subject to United
States sanctions.

From in or about November 1997 through in or about December 2007,

financial transactions conducted by wire on behalf of Sudanese banks were subject to United
States sanctions. From in or about June 1995 until in or about September 2004, financial
transactions conducted by wire on behalf of Libyan banks were subject to United States
sanctions.
9.

The United States Department of the Treasury, Office of Foreign Assets Control

(“OFAC”), which was located in the District of Columbia, among other things, administered and
enforced economic and trade sanctions against targeted foreign countries and entities associated

2
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with those targeted countries. OFAC acted under Presidential national emergency powers, as
well as authority granted by specific legislation, to impose controls on certain transactions.
10.

In regards to certain sanctions against Iran, Libya, the Sudan, and Cuba, and

Iranian, Libyan, Sudanese, and Cuban banks, OFAC had responsibility for administering
regulations against these countries and entities and was empowered to authorize transactions
with these countries and entities through the granting of authorization, in the form of a license.
International Emergency Economic Powers Act
11.

The International Emergency Economic Powers Act (“IEEPA”), 50 U.S.C. §§

1701-1706, authorized the President of the United States to impose economic sanctions against a
foreign country in response to an unusual or extraordinary threat to the national security, foreign
policy, or economy of the United States when the President declared a national emergency with
respect to that threat.
Iranian Sanctions
12.

On March 15, 1995, President William J. Clinton issued Executive Order No.

12957, finding that “the actions and policies of the Government of Iran constitute an unusual and
extraordinary threat to the national security, foreign policy, and economy of the United States”
and declaring “a national emergency to deal with that threat.” Executive Order No. 12957, as
expanded and continued by Executive Order Nos. 12959 and 13059 and Presidential Notice of
March 10, 2004, was in effect at all times relevant to this Information.
13.

Executive Order Nos. 12957, 12959, and 13059 (collectively, the “Iranian

Executive Orders”) imposed economic sanctions, including a trade embargo, on Iran. The
Iranian Executive Orders prohibited, among other things, the exportation, re-exportation, sale, or
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supply, directly or indirectly, to Iran of any goods, technology, or services from the United States
or by a United States person. The Iranian Executive Orders also prohibited any transaction by
any United States person or within the United States that evaded or avoided, or had the purpose
of evading or avoiding, any prohibition set forth in the Executive Orders.
The Iranian Transactions Regulations
14.

The Iranian Executive Orders authorized the Secretary of the Treasury, in

consultation with the Secretary of State, “to take such actions, including the promulgation of
rules and regulations, as may be necessary to carry out the purposes” of the Iranian Executive
Orders.

Pursuant to this authority, the Secretary of the Treasury promulgated the Iranian

Transactions Regulations, 31 C.F.R. Part 560, implementing the sanctions imposed by the
Iranian Executive Orders. The Iranian Transaction Regulations were in effect at all times
relevant to this Information.
15.

Under the Iranian Transactions Regulations, 31 C.F.R. Part 560:
a.

Section 560.204 provided that no goods, technology, or services may be
exported, re-exported, sold, or supplied to Iran, directly or indirectly, from
the United States or by a United States person wherever located, without
authorization. 31 C.F.R. § 560.204.

b.

Section 560.203 prohibited any transaction by any United States person or
within the United States that evaded or avoided, or had the purpose of
evading or avoiding, or that attempted to violate, any of the prohibitions
set forth in Part 560. Section 560.203 further prohibited any attempt to
violate the prohibitions contained in Part 560. 31 C.F.R. § 560.203.
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OFAC had responsibility for administering the Iranian Transactions Regulations

and was the entity empowered to authorize transactions with Iran during the embargo through the
granting of a license.
The Libyan Sanctions
17.

On January 7, 1986, President Ronald Reagan issued Executive Order No. 12543,

which imposed broad economic sanctions against Libya. One day later, the President issued
Executive Order No. 12544, which also ordered the blocking of all property and interests in
property of the Government of Libya. President George H.W. Bush strengthened those sanctions
in 1992 pursuant to Executive Order No. 12801. These sanctions remained in effect until
September 22, 2004, when President George W. Bush issued Executive Order No. 13357, which
terminated the national emergency with regard to Libya and revoked the sanction measures
imposed by the prior Executive Orders. The Libyan Sanctions were in effect during times
relevant to the Information.
The Sudan Sanctions
18.

On November 3, 1997, President William J. Clinton issued Executive Order No.

13067, which imposed a trade embargo against Sudan and blocked all property and interests in
property of the Government of Sudan. President George W. Bush strengthened those sanctions
in 2006 pursuant to Executive Order No. 13412. The Executive Orders prohibited virtually all
trade and investment activities between the United States and Sudan, including, but not limited
to, broad prohibitions on: (a) the importation into the United States of goods or services from
Sudan; (b) the exportation or re-exportation of any goods, technology, or services from the
United States or by a United States person to Sudan; and (c) trade- and service-related
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transactions with Sudan by United States persons, including financing, facilitating or
guaranteeing such transactions. The Executive Orders further prohibited “[a]ny transactions by a
United States person or within the United States that evades or avoids, has the purposes of
evading or avoiding, or attempts to violate any of the prohibitions set forth in [these orders].”
With the exception of certain exempt or authorized transactions, OFAC regulations
implementing the Sudanese Sanctions generally prohibited the export of services to Sudan from
the United States. The Sudanese Sanctions were in effect at all times relevant to the Information.
The Cuban Sanctions
19.

Beginning with Executive Orders and regulations issued at the direction of

President John F. Kennedy, the United States had maintained an economic embargo against
Cuba through the enactment of various laws and regulations restricting United States trade and
economic transactions with Cuba.

OFAC controlled imports and blocked all transactions

relating to Cuban assets based upon the Cuban Assets Control Regulations (“CACR”), which
were promulgated under the Trading With the Enemy Act (“TWEA”), Title 50, United States
Code Appendix, Sections 1-39, and 41-44.
20.

Unless authorized by OFAC, United States persons were prohibited from

engaging in financial transactions, among other types of transactions, which were by, at the
direction of, or for the benefit of, Cuba or Cuban nationals, or which involved property in which
Cuba or Cuban nationals had any direct or indirect interest, including all “transfers of credit and
all payments” and “transactions in foreign exchange.”

31 C.F.R. § 515.201(a).

Unless

authorized by OFAC, United States persons were prohibited from engaging in transactions
involving property in which Cuba or Cuban nationals had any direct or indirect interest,
6
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including all “dealings in . . . any property or evidences of indebtedness or evidences of
ownership of property by any person subject to the jurisdiction of the United States” and all
“transfers outside the United States with regard to any property or property interest subject to the
jurisdiction of the United States.”

31 C.F.R. § 515.201(b).

The Cuban Assets Control

Regulations also prohibited any “transaction for the purpose or which has the effect of evading
or avoiding any of the prohibitions” set forth in the OFAC regulations. 31 C.F.R. § 515.201(c).
The Cuban Sanctions were in effect at all times relevant to the Information.
Bank Secrecy Act
21.

The Bank Secrecy Act (“BSA”), 31 U. S. C. § 5311 et seq., and its implementing

regulations, which Congress enacted to address an increase in criminal money laundering
activities utilizing financial institutions, required domestic banks, insured banks and other
financial institutions to maintain programs designed to detect and report suspicious activity that
might be indicative of money laundering and other financial crimes, and to maintain certain
records and file reports related thereto that are especially useful in criminal, tax or regulatory
investigations or proceedings.
22.

Pursuant to Title 31, United States Code, Section 5318(h)(1), defendant ABN was

required to establish and maintain an anti-money laundering (“AML”) program, including, at a
minimum:
(a) the development of internal policies, procedures, and controls;
(b) the designation of a compliance officer;
(c) an ongoing employee training program; and
(d) an independent audit function to test programs.
7
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COUNT ONE
CONSPIRACY TO VIOLATE IEEPA AND TWEA
AND TO DEFRAUD THE UNITED STATES
(18 U.S.C. § 371)
1.

Paragraphs 1 through 22 of the General Allegations are re-alleged as if fully set

forth herein.
2.

From in or about May 1995, and continuing until in or about December 2007, the

exact dates being unknown to the United States, in the District of Columbia and elsewhere,
Defendant, the former ABN AMRO BANK N.V., now known as The Royal Bank of Scotland
N.V., did willfully and knowingly conspire, confederate and agree with persons, both known and
unknown to the United States, to commit offenses against the United States, that is:
(a) to defraud the United States by impeding, impairing, obstructing and defeating the
lawful functions of the United States Department of Treasury, Office of Foreign Assets
Control, in the application and enforcement of sanctions and embargo regulations against
Iran, Libya, the Sudan, and Cuba, and entities affiliated with Iran, Libya, the Sudan, and
Cuba;
(b) to engage in financial transactions with entities affiliated with Iran, Libya, and the
Sudan, in violation of the International Emergency Economic Powers Act, Title 50,
United States Code, Section 1705, and regulations and embargoes issued thereunder; and
(c) to engage in financial transactions with entities associated with Cuba, in violation of
the Trading With the Enemy Act, Title 50, United States Code Appendix, Sections 1-39,
and 41-44, and regulations and embargoes issued thereunder.

8
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PURPOSES OF THE CONSPIRACY
3.

A purpose of the conspiracy was for the defendant and the co-conspirators to

profit financially by undertaking a variety of financial transactions in or through the United
States.
4.

A further purpose of the conspiracy was for the defendant and the co-conspirators

to conceal the movement of the co-conspirators’ property and assets through the United States
from the United States Government and others.
5.

A further purpose of the conspiracy was for the defendant and the co-conspirators

to circumvent United States sanctions by manipulating material information concerning entities
sanctioned by the United States, such as the true originator or beneficiary of financial
transactions, in order to facilitate illegal United States Dollar transactions.
6.

A further purpose of the conspiracy was for the defendant and the co-conspirators

to conceal from the United States and financial regulatory agencies the full scope and extent of
the defendant’s violations of United States sanctions and regulations concerning entities
sanctioned by the United States.
MANNER AND MEANS
7.

It was part of the conspiracy that the defendant discussed with the co-conspirators

how to format United States Dollar message payments so that such payments would avoid
detection by automated filters used by financial institutions in the United States and thus evade
United States sanctions.
8.

It was part of the conspiracy that the defendant removed names and references to

the co-conspirators in United States Dollar message payments routed through the United States.

9
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It was part of the conspiracy that the defendant altered the names and references

to the co-conspirators in United States Dollar message payments routed through the United
States.
10.

It was part of the conspiracy that the defendant instructed the co-conspirators to

use code words in United States Dollar payment messages.
11.

It was part of the conspiracy that the defendant created a special processing queue

to manually and materially alter any of the co-conspirators’ United States Dollar message
payments that were to be routed through the United States.
12.

It was part of the conspiracy that the defendant replaced the names of the co-

conspirators with the defendant’s name in United States Dollar letters of credit transactions.
13.

It was part of the conspiracy that the defendant replaced the names of the co-

conspirators with the defendant’s name in United States Dollar foreign exchange transactions.
14.

It was part of the conspiracy that the defendant created “Special Conditions” in

the defendant’s payment manuals in order to process any co-conspirators’ United States Dollar
transactions.
15.

It was part of the conspiracy that the defendant caused its United States affiliates

to submit materially false and misleading reports or statements to the United States Department
of the Treasury, OFAC.
OVERT ACTS
16.

In furtherance of the conspiracy and to achieve the objects and purposes thereof,

the defendant and the co-conspirators, both known and unknown to the United States, committed
and caused to be committed, in the District of Columbia and elsewhere, the following overt acts,

10
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among others:
a.

In or about May 1995, co-conspirators requested that the defendant assist them in
circumventing United States laws regarding transactions with sanctioned entities.

b.

In or about May 1995, the defendant agreed to assist the co-conspirators by
facilitating the co-conspirators’ United States Dollar transactions.

c.

On various dates certain between in or about June 1995 and in or about May
2005, the defendant used a special processing queue to manually and materially
alter the co-conspirators’ United States Dollar transactions.

d.

On various dates certain between in or about June 1995 and in or about December
2007, the defendant, or subsidiaries or associates in which the defendant
maintained a minority ownership interest, used various methods to materially alter
United States Dollar payment messages and transactions from the co-conspirators.

e.

On various dates certain between in or about June 1995 and in or about December
2005, the defendant caused its United States affiliates to make material omissions
to the United States Government, specifically to the Department of the Treasury,
Office of Foreign Assets Control, concerning the transactions the defendant was
altering for the co-conspirators.

f.

In or about November 2003, the defendant created “Special Conditions” in the
defendant’s payment procedure manual to explain how to alter and process the coconspirators’ United States Dollar transactions.

g.

On various dates certain between in or about November 2003 and in or about May
2005, the “Special Conditions” section of the defendant’s payment procedure

11
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manual specifically stated: “Payments by order of Iranian Banks . . . maintaining
accounts with ABN, Dubai are to be handled with extra care to ensure the
wordings “Iran” etc., are not mentioned in the payment due to OFAC
regulations.”
h.

In or about November 2003, the defendant instructed the co-conspirators to use
the code word “SPARE” in the United States Dollar transactions.

All in violation of Title 18, United States Code, Section 371.

[REST OF THE PAGE IS INTENTIONALLY BLANK]
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COUNT TWO
FAILURE TO MAINTAIN AN ADEQUATE ANTI-MONEY LAUNDERING
PROGRAM
(31 U.S.C. §§ 5318(h) and 5322)
1.

Paragraphs 1 through 22 of the General Allegations are re-alleged as if fully set

forth herein.
2

From in or about January 1998, and continuing until in or about December 2005,

the exact dates being unknown to the United States, within the District of Columbia and
elsewhere, Defendant, the former ABN AMRO BANK N.V., now known as The Royal Bank of
Scotland N.V., did willfully fail to establish an adequate anti-money laundering program,
including, at a minimum, (a) the development of internal policies, procedures, and controls; (b)
the designation of a compliance officer; (c) an ongoing employee training program; and (d) an
independent audit function to test programs.
All in violation of Title 31, United States Code, Sections 5318 (h) (1) and 5322.

________________________________
RONALD C. MACHEN JR.
United States Attorney
District of Columbia
D.C. Bar No. 447-889
555 4th Street, N.W.
Washington, D.C. 20530
(202) 514-6600

___________________________________
JAMES MEADE, Acting Chief
Asset Forfeiture and
Money Laundering Section
Criminal Division
United States Department of Justice
D.C. Bar No. 414-732
1400 New York Avenue, N.W.
Washington, D.C. 20530
(202) 307-2115
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Client: Joseph Matthews
Investigator: David Brooks
Billing Hours: 14 hours at $50 per hour
Discount Applied: 10%
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CONFIDENTIAL

find out why. find ollt Wymoo.

**

Total Fee: $630 USD
Billing Status: PAID
Case #: 06018

Investigation: Background investigation on Marcelo Faria de Lima currently residing in Sao Paulo, Brazil.

Part I Case Summary
The client contacted Wymoo International in order to conduct a background check investigation on the subject in
Sao Paulo. Brazil who has proposed to obtain a controlling interest in a financial institution. The client's primary
concern in this case is to verify that the subject is who he claims to be, verify the subject's education and
employment history, and to search for nationwide criminal and court records on the subject in Brazil.

Part II Subject Data

Full Name: Marcelo Faria de Lima
Date of Birth:
Current Resid
.
Prior Residen .
" .
,
Education: PUC-RJ (Pontificia Universidade Catolica RJ). Dates attended from 1981 to 1985.
Employment: EDG, Estilo, Design e Gestao SA

... ... ...

... _._._.__ ....

__._-_ ..

. .. ... ..

.

Part III Summary of Findings
_--~-----_._--------------_._---------------

Business Profile: Confirmed
•

Mr. Marcelo Faria de Lima was appointed as the Chairman of the Board of Metalfrio Solutions on
January 19, 2007. Mr. Lima worked in financial markets for 12 years in banks, such as Donaldson,
Lufkin, & Jenrette (1998 to 2000), where he was an executive officer, serving mainly in the M&A area;
Banco Garantia (which was purchased in 1998 by Credit Suisse) (1996 to 1998), serving in the M&A
and capital markets areas; and ABN Amro Bank (1989 to 1996), where he was Chief Economist for
Brazil, an investment fund manager, as well as in the corporate finance and project finance areas. He
was the co-founder and Director I President of AreaUtil.com, in 2000. an internet portal specializing in
the real estate market. Mr. Lima is a current shareholder and former member of the board of directors
of Neovia Telecomunicayoes SA, a Brazilian provider of wireless broadband access in Brazil. Since
January 2004, Mr. Lima has been a direct and indirect shareholder of this telecommunications firm.
Mr. Lima is also a shareholder and manager for Abyara Planejamento Imobiliario
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Part III Summary of Findings (cont.)
..

....

...

Company Profile: Confirmed
•

Metalfrio Solutions SA is a Brazilian company involved in the commercial cooling sector. The
Company's product portfolio consists of over 200 different models of horizontal and upright plug-in
commercial refrigerators. each with a set of different applications, such as cooling beer, soft drinks,
ice cream and other products. Due to their multiple functions, which include refrigeration and the
display and marketing of merchandise, the Company's refrigerators are used as refrigerated retail
space in supermarkets, restaurants, convenience stores, bars and other venues that sell cold or
frozen products to the public, and as a marketing tool for its customers. The Company sells its
products to its customers directly or through its network of distributors and sales agents. Metalfrio
Solutions' direct subsidiaries include: Metalfrio Solutions AS in Denmark, Metalfrio Solutions Inc in
the United States of America and Metalfrio Solutions Mexico SA de CV in Mexico.

Subject Profile: Confirmed
•

Mr. Lima is a native and current citizen of Brazil, who currently resides in the nation's largest city, Sao
Paulo. According to public records, he has lived in Sao Paulo, Brazil for over 10 years and has no
criminal record. He received a bachelor's degree in Economics from Pontiffcia Universidade Cat61ica
of Rio de Janeiro (PUC-RJ) in 1985, where he was a professor of Economics from 1988 to 1989.

Address Verification: Confirmed
The following data is from official Sao Paulo-based government and public records.

•
•

Prior:

Education Verification: Confirmed
According to official University records, the subject was awarded the following degree.
•

Pontificia Unlversidade CatoHca RJ - Bachelor of Economics in 1985.

The subject was a professor of Economy from 1988 to 1989 at Pontificia Universidade Calolica RJ.

Employment Verification: Confirmed
•
•
•
•

Metalfrio Solutions SA - Current
Donaldson, Lufkin, & Jenrette - 1998 to 2000
Banco Garantia -1996 to 1998
ABN Amro Bank - 1989 to 1996
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Part III Summary of Findings (cont.)

.•.

.....

Criminal and Court Records: Confirmed

•

Criminal and C O U _ 'ide public records were searched on the subject. Marcelo
Faria de Lima. born
or criminal and court records from Sao Paulo, Brasilia, and
Rio de Janeiro. No re
were un on the subject having criminal record or court records. Based
on this finding, it is highly unlikely that the subject has any criminal record in the country of Brazil. It
is also highly unlikely that the subject has been the defendant in any federal or state court cases.

Part IV Conclusion

;H!~

•

The subject's current address was confirmed along with the subject previous residence.

•

The subject's education was confirmed for a completed degree In Economics from PUC·RJ.

•

Employment history was verified and no evidence was found of fraud or misrepresentation.

•

No history of criminal or court records were found In our nationwide search on the subject.

•

Based on these case findings, Wymoo finds no evidence of fraud or misrepresentation.
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Part V Legal Disclaimer and Agreement
1. Investigations. Wymoo International, llC ("Wymoo") provides confidential background checks, surveillance and
Investigations for clients. Wymoo makes Its best effort to obtain reliable Information for our clients. Wymoo is unable to
make any guarantee of reliability, or completeness of the findings provided to our clients. Wymoo requires prepayment for
all services and Client understands that services cannot be returned or cancelled once the services are provided or initiated.
2. General Restrictions. You agree to use the information Wymoo provides through its services for appropriate and legal
purposes. It is the Client's responsibility to comply with local, state and federal laws regarding the use and dissemination of
the services received. You agree that any information received from our services will not be used to harm, harass or
threaten any individual or entity. The information shall not be provided or resold to any other person or entity without prior
written consent from Wymoo. Clients consent and understand that if the information is misused Wymoo may at its option
report the misuse to any governmental agency. Wymoo reports are only to be used to aid the client in his or her own
decision-making. All Wymoo services are strictly confidential.
3. Additional Restrictions. Criminal and civil court record background checks should not be relied upon as a complete
and accurate history. Clients must consult state and federal laws before using this information for employment related
issues. Wymoo is not licensed to practice law and as such cannot offer legal advice on how to use the information provided.
Proper use of our investigative reports, surveillance services and background checks is the sole responsibility of the client or
customer. Clients agree that Wymoo information and reports may not be copied, shared or distributed to any third party
without the written permission of Wymoo.
4. Misuse. In the event that Wymoo suspects that any of the services provided to Clients have been misused, it may
contact appropriate law enforcement agencies and may provide any information within Its possession. Wymoo reserves the
right to cancel any services ordered, at any time without cause.
5. Fees and Refund Policy. Wymoo reqUires prepayment for all services. All client purchases are final and payments are
non refundable. Client agrees to pay the appropriate fees to Wymoo with a valid credit card. Client certifies that he/she Is
an authorized user of the credit card. Client understands that Wymoo takes credit card fraud seriously, and Wymoo works
with law enforcement and private parties to address cases of fraud against our Company. PayPal or another merchant bank
of our choice processes all payments made to Wymoo. Wymoo will make its best effort to deliver accurate information in a
timely manner, however, client understands and accepts our services "AS IS" and without warranty.
6. DisclaImer Of Warranties. The information provided by Wymoo has been compiled from third parties, global public
records, and other proprietary sources. Wymoo makes no warranty that the information contained in any report is current,
complete or accurate. WYMOO HEREBY DISCLAIMS ALL REPRESENTATIONS AND WARRANTIES REGARDING THE
ACCURACY, CURRENCY, OR COMPLETENESS OF THE INFORMATION CONTAINED IN OUR REPORTS AND BACKGROUND
CHECKS, INCLUDING (WITHOUT LIMITATION) ALL WARRANTIES OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR
PURPOSE. ADDITIONAllY, UNDER NO CIRCUMSTANCES SHALL WYMOO BE LIABLE TO ANY CLIENT FOR ANY DAMAGES IN
EXCESS OF THE FEES CHARGED, INClUDING (WITHOUT LIMITATION) ANY DIRECT, SPECIAL, INCIDENTAL, EXEMPLARY OR
CONSEQUENTIAL DAMAGES, lOST PROFITS, OR ANY OTHER CLAIMS OF YOURS OR THIRD PARTIES, EVEN IF WE HAVE
BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES. You assume all risks associated with the use of our services.
7. Indemnification. You hereby agree to indemnify and hold harmless Wymoo. Its management, employees, members,
agents, associates, vendors, contractors, and assignees against any and all direct or indirect losses, claims, demands,
expenses (inclUding attorneys' fees, litigation costs, and expenses).
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Bruce Ricca
From:

Joseph Matthews

Sent:

Monday, September 08,20089:15 AM

To:

Bruce Ricca

Subject: FW: Investigation Report - Lima

From: David Brooks [mailto:dbrooks@wymoo.com]

Sent: Friday, September 05,20084:03 PM
To: Joseph Matthews
Subject: Investigation Report

Wynloo International'''
(!'d)'b' VitIA 1 ft'.l

nil

J;"OW

WY~lno.

Hi Joe:

Attached is your completed background check report. The subject came back
clean with no history of court or criminal records in Brazil. We also verified and
confirmed his employment, education and address history in Brazil. Based on
the findings of our investigation, this person appears to be who he claims to be.
We find no evidence of fraud or criminal history.
Let me know if you have any questions about the report. Thank you for choosing
Wymoo.
Enjoy your weekend.
Regards,
David Brooks
Investigation Analyst
'!f:t{'!I. wy moo ·G-9m
Wymoo International, LLC
4320 Deerwood Lake Pkwy
Suite 514
Jacksonville, FL 32216
United States

Please give us your feedback! Just one minute to complete our survey.
Click on or visit this address: https:/Iwww.w.ym90.corolssJL~I.!fV~.html
100% Confidential and Anonymous. Tell us what you really thlnkl
This email message, including attachments, may contain confidential and/or privileged
information and is intended only for the Individual or reCipient named on this transmission. If
you are not the intended recipient, please be aware that any kind of disclosure, copying, or
distribution of this email is strictly prohibited and legally exempt from disclosure. If you have
received this email in error, please notify the sender or Wymoo International, LLC Immediately
and delete the message from your system. Thank you.
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Summary
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News

Metalfrio Solutions SA is a Brazilian company involved in the commercial
cooling sector. The Company's product portfolio consists of over 200 different
models of horizontal and upright plug-in commercial refrigerators, each with a
set of different applications such as cooling be·er, soft drinks, ice cream and
other products. Due to their multiple functions, which include refrigeration and
the display and marketing of m,erchandise, the Company1s refrigerators are
used as refrigerated retail space in supermarl<ets restaurants, convenience
stores bars and other venues that sell cold or frozen products to the public,
and as a marketing tool for its customers. The Company sells its products to its
customers directly or through its network of distributors and sales agents.
Metalfrio Solutions direct subsidiaries include: Metalfrio Solutions AS in
Denmark, Metalfrio Solutions Inc in the United States of America and Metalfrio
Solutions Mexico SA de CV in Mexico.
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NEW MAN OF METALFRIO

About Marcelo de Lima, the former economist who has paid the
Guarantee
$ 20 million by a company that is synonymous with freezers

•

o

p

Click here to comment on this story

Read also &eacute; m
From branch to branch
f

Can Patricia &ccedi/; ado
Few companies in Brazil had so many owners as
Metalfrio. It was founded by entrepreneurs
Joaquim Caio and Alfredo Brazil in 1960.
Associated itself later to Springer and Panasonic.
In 1989 it was acquired by Continental. There are
exact ten years came to the time of the
multinational German BSH, one of the largest
manufacturers of home appliances in the world, It
seemed their final destination. It was not. The
company has just been bought by Artesia, a firm
of management of resources controlled by
economist Marcelo Faria de Lima and
'
LIMA: The Idea now
administrator Marcio Camargo. After a
is to introduce the
negotiation that lasted six months - with three
company a culture of
breaks in the middle of the road - the new owners
"meritocracy"
are taking, for as little as $ 20 million (second
assessments of the market), a company apparently healthy. The
turnover reached U.S. $ 170 million in 2003 and its debts do not
exceed $ 7 million. With 550 employees, the Metalfrio owns half of
the Brazilian market of commercial freezers, which competes with
Hussmann and Mercofrio. Profit is not disclosed, but Lima ensures
that the company operates in blue. "We considered over 60
opportunities in the last two years. The Metalfrio was the best option
that appeared, "says Lima, 42 years, the man who vai occupy the
chair of the board of Metalfrio. "The company has a strong position
in the market, a modern manufacturing plant and good potential for
growth in coming years, despite the industry being at the bottom of
the welL"
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The venda of the company was announced since 2002, when its
operation became independent group of BSH. Brazil was the only

http://64.233.179.1 04/translate_c?hl=en&sl=pt&u=http://'W"ww.terra.com.br/istoedinheiro/...

8/25/2008

{stoe Dinhciro

a revista

ISIOE
INFORMA~AO

QUENTE
PRE~O

REFRESCAITE

Page 2 of3

place in the world where the multinational still producing commercial
freezers. "The business was not bad, but it was not our focus,"
explains Bernhard Schuster, president of BSH for Latin America. It is
true that the last investment made by the group occurred five years
ago, when the BSH spent $ 7 million in upgrading the plant. The
Artesia delivered its proposal to purchase the group BSH ten days
before the deadline. Besides, three other companies, whose names
can not be revealed, were in pareo. "We learned of venda in the last
minute, but we already have experience in evaluating new business
and take quick decisions," says Marcio Camargo. With the venda,
almost nothing changes in the team Metalfrio. At least for now. The
executive office will continue in the hands of Luiz Eduardo Moreira
Caio, the son of the founder of the company and one of the men who
most believe this segment in Brazil. "We went through so many
hands in forty years will not be difficult to survive yet another
change," said Caio. "It is up to a nice combination. The financial
management is what they have to better. Already we are
industrialists, we believe the product, customer. "

If so, the better, because from now on the style of management vai
change radically. The new owners will lead to Metalfrio the culture of
"meritocracy", inherited from the days when they worked at the
Bank Guarantee - Lima and Camargo had a passage by the bank of
Investments in the mid-90. The idea now is to introduce a
management policy focused on results. All officials, from continuing
the President, de 
has to worry about profit. "It's a Darwinian system. Sobrevive the
best, which is intelligence, sense of priority, objectivity and want to
profit for themselves and for the company, "says the banker Cezar
Luiz Fernandes, deep knowledge of that culture. "For the individual
is painful, but for the company has nothing better." Founder of
Guarantee, Fernandes also took the "concept" for its other bank, the
Pactual. The shareholders of Artesia also think so and just chat with
them a few hours to realize the common feature. "We are more
aggressive that BSH, but we have no reason to qUit changing
everything," explains Lima. "In our head, the important thing now is
to grow and gain international customers." Established in 2000, the
Artesia has had as a rule buy business, make them grow qUickly and,
later, sell a stake to a shareholder capitalist. It was thus with the
advertising agency and the Eugenio Neovia, a large company in
banda radio. Once Lima joined the advertising Mauritius Eugenio
the agency, it has grown 250% in three years and earned a foreign
partner: the U.S. group DDB, owner of DM9 in Brazil. In Neovia the
new members appeared in its first year of opera 
ration. In December 2003, Intel Capital and a fund Brazilian
of technology, Stratus, bought shares in the company of banda
large. It will be then that Metalfrio will soon have another owner?
Lima says not. If this occurs, there will be no novl 
bility to Metalfrio. !l!

From branch to branch
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1960
• The Metalfrio is based in Sao Paulo by Joaquim Caio and
Alfredo Brazil to manufacture components for refrigeration
and refrigerators for industry, ice cream and drinks

..~

1986
• Two new companies - the Panasonic and Springer, Mario
Amato - are associated with Metalfrio

1989
• The Continental 2001, the family Giaffone, the purchase Metalfrio.
Leader of the market for stoves, Continental made the acquisition
with the goal of expanding its line of eletrodom &eacute; sticos

1994
• The German multinational BSH acquired the Continental 2001,
with the leading brand Metalfrio
2002
• The Metalfrio Solutions wins the surname and now
operates as an independent company. Luiz Eduardo
Moreira Calo, the son of the founder, is chosen to lead the
company. It is the first step in Its venda. Brazil was the
only place in the world where the multinational still
manufactured industrial freezer

2004
• The Artesia, economists Marcelo Faria de Lima and
Marcio Camargo, win the game. They lead a company
U.S. $ 170 million and 500 employees.
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NEW YORK TIMES
March 17, 2004

In Brazil, Chafing at Economic Restraints
By TONY SMITH

sAo 'PAULO, Brazil, March 16 - As the refrigerators roll off the production line at
Metalfrio Solutions, Brazil's leading manufacttlrer of commercial iceboxes and freezers,
its chairnlan,rvlarceloFaria de ·L·ima, voices a concern that is typical of Brazilian
business executives these days: has President Luiz Inacio Lula da Silva's embrace of
orthodox, pro-nlarket policies turned into a bear hug that is suffocating Brazirs economy?

'ILula's economic policy in his first year in office made all the sense in the \\rorld.," Mr.
L,in1a said. "Inflation \\'as verging on 30 percent, and the real was ,vay over 3.60 to the

dollar.
"liut now," he said, "\vith the country showing negative growth and inflation at a
completely acceptable level, it seems to Ole that insisting on .high interest rates and a
strong rca)\von't do anything to get the economy rolling again and create jobs. u

It nlight initially seem strange that the business community is calling on Mr. da Silva to
loosen his fiscal and monetary discipline.
After all, \vhen he took office last year, business leaders \-"ere relieved when Mr. da Silva,
a former union leader noted for his fiery antimarkct rhetoric, declared that he vlould not
steer Brazil off the free-market path, even if it meant making tough economic decisions.
1\) prove his point, the governnlent moved decisively to halt a \:vorrying surge of inflation
by raising its benchmark overnight interest rate to a dizzying 26.5 percent.
"fhat succeeded in reining in prices, but it also thrc'\v the economy into reverse - it shrank
0.2 percent last year, its worst pcrfofrnance in more than a decade - and sent
unemploynlent spiraling to 20 percent in Sao Paulo, the heart of the nation's economy.
j\lso, t.he average inc.onle of Brazilian families fel114 percent last year, government

'figures sho\vcd..

According to i\. C. Nielsen, a consulting firm, nearly half of Brazilian families last year
cut spending on basic food because of economic belt-tightening. Fecolnercio, Sao Paulots

trade federation, says that more than a quarter of Sao Paulo residents are behind on credit
card or loan payments.
Brazilians do not necessarily blame Mr. da Silva for that, arguing that the economy was
already a mess before he took office, but they do remember his campaign pledges to
"change the economic model" so as not to be a slave to the markets. as he claimed the
previous government had been, and to create 10 million jobs.
Last year, even as the economy contracted, the president confidently predicted that Brazil
would soon witness "spectacular growth."
"lIe's in a bit of a spot," said Douglas Smith, chief economist for the Americas at
Standard Chartered in New York. "It's been a bit over a year now, and the social
indicators are not changing; if anything, they're worse."
The president is now under increasing pressure to get the economy growing again, and
fast - most likely by pressing the central bank to reSlUne lowering its main interest rate as
early as this week.
After slashing the overnight rate 10 percentage points, to 16.5 percent, in the second half
of last year, the central bank has disappointed markets in the last two months by keeping
the rale unchanged, citing fears of resurgent inflation.
The central bank president, Henrique de Campos Meirel1es. insists that data from the last
quarter of 2003 show Brazil growing at an annual ratc of 6 percent.
That has prompted his critics to accuse Mr. Meirelles, who has been derided by some as
an "inflation fundamentalist," of being out of touch with the economy.
On Monday, the leader of the Liberal Party, a pro-business party in Mr. da Silva's
coalition, publicly called for the resignations of Mr. Meirelles and his boss, Antonio
Palocci Filho, the finance minister.
Speaking at a government ceremony, the Liberal leader, Valdemar Costa Ncto, said there
was widespread dissatisfaction with economic policy.
"A banker, like Meirelles, only defends bankers," Mr. Costa Neto said.
According to Denise Neumann, a columnist at Valor Econ6mico, a business daily, central
bank officials "are insisting the Brazilian economy is overheating, something which has
no basis in reality."
Indeed, recent data show the economy could use a bit of stimulus. Last month, consumer
prices fell in the Sao Paulo metropolitan region, despite contradictory signs that
wholesale prices were rising. Then, in sharp contrast to Mr. Meirelles's glowing iixecast,

the government revised its grmvth projection for this year from 3.6 percent dO\\oTI to 3.4
percent.
All that has left Mr. da Silva open to friendly fire. After his own Workers' Party issued a
statement demanding changes in economic policy, the president rallied to defend Mr.
Palocci and Mr. Meirelles, who was brought in from FleetBoston to help dispel fears on
Wall Street that Mr. da Silva could sink Brazil with irresponsible public spending.
Speaking at a meeting of ministers and business leaders in Brasilia, Mr. da Silva claimed
that "for the first time ever, we are stabilizing the economy without any economic
inventions. "
"For interest rates to fall," he said, "the country needs to have solid foundations and
credibility."
But many in the business community feel the central bank's inflation target of 5.5 percent
for this year is far too radical and is stifling recovery.
"I'm not questioning inflation targeting, just the 5.5 percent target," said Honicio Lafer
Piva, head of the influential Sao Paulo Federation of Industries.
At Metalfrio, which is the sort of company Mr. da Silva says he wants to see more of in
Brazil - Brazilian-owned and run and aggressive in export markets - Mr. Lima says he
could create 100 permanent new jobs tomorrow if the central bank eased policy even
slightly.
A former investment banker who took over the company in January, Mr. Lima says he
can see the government's quandary: it needs to ease policy enough to get the economy up
and running, but remain tough on inflation to maintain its credibility on international
markets.
"The central bank's logic is the logic of the capital markets, not the logic of the
productive sector, the real economy," he said. "They really should be measuring the cost
of controlling inflation."
The central bank could use other tools besides simply lowering interest rates, analysts
say.
If, for example, the central bank started to increase its reserves by buying dollars on the
open market rather than issuing fresh debt, that would drive the real down against the
dollar and help lift exports. Some economists, however, say a weaker real would also
spur inflation.
But for Mr. Lima, there is no doubt.

itA slightly weaker real would mean more exports," he said. "More exports, besides
creating more jobs, would also reduce the debt-export ratio, improving the chances of
Brazil's becoming investment grade in the near future, which is the central bank's dream."
Just a small shift in the exchange rate, he said, would allow Metalfrio to penetrate more
global markets. The real now trades at 2.90 to the dollar.
"With the real at 2.80, I am competitive within Latin America," he said. "At 2.90 I can
compete in European markets, while at 3.10 to the dollar I would be competitive in any
country in the world, including Asia."

Copyright 2004 The New YorK Times Company
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Neil Gillespie
From:
To:
Sent:
Subject:

"Neil Gillespie" <neilgillespie@mfi.net>
<Lisa.Trimble@freshfromflorida.com>
Wednesday, March 23, 2011 4:33 PM
Wymoo International

Hi Lisa,
Does Wymoo International have to be licensed as a Private Investigation Agency under Chapter
493, Florida Statutes to do an International Background Check for the Office of Financial
Regulation for its inquiry of a foreign national to obtain a controlling interest in a Florida
financial institution?
Wymoo International, LLC
Investigation Headquarters
4320 Deerwood Lake Pkwy, Suite #514
Jacksonville, FL 32216
Thank you.
Sincerely,
Neil Gillespie
8092 SW 115th Loop
Ocala, Florida 34481
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Neil Gillespie
From:
To:
Sent:
Attach:
Subject:

"Trimble, Lisa" <Lisa.Trimble@freshfromflorida.com>
"Neil Gillespie" <neilgillespie@mfi.net>
Wednesday, March 23, 2011 4:56 PM
ATT00015.txt
Read: Wymoo International

Your message
To:
Trimble, Lisa
Subject: Wymoo International
Sent: Wed, 23 Mar 2011 16:33:39 -0400
was read on Wed, 23 Mar 2011 16:56:31 -0400
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Complaints About Unlicensed Activity - Division of Licensing, FDACS
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Complaints/Unlicensed Activity
The Department of Agriculture and Consumer Services, Division of Licensing,
investigates complaints regarding the security industry, private investigative
industry, and the recovery industry. If you have a complaint, contact the
regional office in your area, or contact us by mail, phone, or email.
Bureau of Regulation and Enforcement
Post Office Box 6687
Tallahassee, Florida 32314-6687
(850) 245-5499
Lisa Trimble

http://licgweb.doacs.state.fl.us/contacts/complaints.html
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Neil Gillespie
From:
To:
Sent:
Subject:

"Neil Gillespie" <neilgillespie@mfi.net>
"Jo Schultz" <Josephine.Schultz@flofr.com>
Thursday, March 17, 2011 12:00 PM
Re: Public Records Request 23531

Ms. Schultz:
Thank you. Concerning Wymoo International, why was that company chosen by OFR? Wymoo
appears more suited for online dating background checks than for the kind on inquiry needed by
OFR, see the links to Wymoo’s YouTube posted commercials. Thank you.
Sincerely,
Neil J. Gillespie
8092 SW 115th Loop
Ocala, FL 34481
(352) 854-7808
neilgillespie@mfi.net
Uploaded by wymoo on Jul 19, 2010
Wymoo® on Fox News about online dating background checks
http://www.youtube.com/watch?v=UUwjf4Y_hqI
Uploaded by wymoo on Jan 11, 2011
Wymoo® on NBC News story about the risks of online dating and romance scams. Criminals
continue to target victims on dating and social networking websites such as Match.com,
eHarmony and Facebook. Wymoo International offers private investigation, surveillance and
background checks in over 100 countries.
http://www.youtube.com/watch?v=oJ__O5rxCs4&feature=mfu_in_order&list=UL
Global Background Checks - Wymoo® Commercial
Uploaded by wymoo on Jan 10, 2010
Wymoo International commercial on international background checks and international private
investigators. Wymoo conducts professional investigations, surveillance and global background
checks in over 100 countries.
http://www.youtube.com/watch?v=kqEc3rNq5MM&feature=mfu_in_order&list=UL
----- Original Message ----From: Jo Schultz
To: Neil Gillespie
Sent: Thursday, March 17, 2011 11:47 AM
Subject: RE: Public Records Request 23531
Mr. Gillespie:
Thank you for the notice. I'll watch for the check. As soon as I receive it, I'll e-mail the documents to
you.
As for the copies, I can only send you what I am provided; however, I will do what I can to improve any
copies I receive.
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Jo Schultz
Chief Counsel
From: Neil Gillespie [mailto:neilgillespie@mfi.net]
Sent: Thursday, March 17, 2011 11:23 AM
To: Jo Schultz
Subject: Re: Public Records Request 23531

Ms. Schultz:
Today I mailed $7.55 to your attention for the records. You may email the records to save time and
expense. Please provide clear copies. Previously OFR provided poor quality copies of the Interagency
and Biographical Report for Mr. Lima/CBM and the Wymoo International background check of Mr.
Lima.
Concerning Wymoo International, why was that company chosen by OFR? Wymoo appears more
suited for online dating background checks than for the kind on inquiry needed by OFR, see the links
to Wymoo’s YouTube posted commercials. Thank you.
Sincerely,
Neil J. Gillespie
8092 SW 115th Loop
Ocala, FL 34481
(352) 854-7808
neilgillespie@mfi.net
Uploaded by wymoo on Jul 19, 2010
Wymoo® on Fox News about online dating background checks
http://www.youtube.com/watch?v=UUwjf4Y_hqI
Uploaded by wymoo on Jan 11, 2011
Wymoo® on NBC News story about the risks of online dating and romance scams. Criminals
continue to target victims on dating and social networking websites such as Match.com,
eHarmony and Facebook. Wymoo International offers private investigation, surveillance and
background checks in over 100 countries.
http://www.youtube.com/watch?v=oJ__O5rxCs4&feature=mfu_in_order&list=UL
Global Background Checks - Wymoo® Commercial
Uploaded by wymoo on Jan 10, 2010
Wymoo International commercial on international background checks and international
private investigators. Wymoo conducts professional investigations, surveillance and global
background checks in over 100 countries.
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http://www.youtube.com/watch?v=kqEc3rNq5MM&feature=mfu_in_order&list=UL

----- Original Message ----From: Jo Schultz
To: Neil Gillespie
Sent: Wednesday, March 16, 2011 5:10 PM
Subject: RE: Public Records Request 23531
Mr. Gillespie,
I don't believe so. However, tomorrow I can find out exactly what documents are included.
Jo Schultz
Chief Counsel
From: Neil Gillespie [mailto:neilgillespie@mfi.net]
Sent: Wednesday, March 16, 2011 5:07 PM
To: Jo Schultz
Subject: Re: Public Records Request 23531

Mar-16-11
Ms. Schultz:
Thank you. Is this information currently published on the OFR website?
Sincerely,
Neil Gillespie
----- Original Message ----From: Jo Schultz
To: Neil Gillespie
Sent: Wednesday, March 16, 2011 4:52 PM
Subject: RE: Public Records Request 23531
Mr. Gillespie
Per your request the attached e-mail provides the invoice in PDF format. The OFR does not accept credit
card payments.
Jo Schultz
Chief Counsel
From: Neil Gillespie [mailto:neilgillespie@mfi.net]
Sent: Wednesday, March 16, 2011 4:44 PM
To: Jo Schultz
Subject: Re: Public Records Request 23531
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Ms. Schultz:
The attached invoice is not legible. Kindly provide an invoice in PDF format. Please advise if OFR
accepts payment by Visa card. Thank you.
Sincerely,
Neil Gillespie
----- Original Message ----From: Jo Schultz
To: neilgillespie@mfi.net
Sent: Wednesday, March 16, 2011 4:25 PM
Subject: FW: Public Records Request 23531
Public Records Request #: 23531
Dear Mr. Gillespie:
In response to your public records request for records relating to the CBM Florida Holding Company deal
to buy First Community Bank Corporation of America and merge it with Comunity Bank of Manatee, now
called Community Bank & Co., attached is an invoice for the costs associated with producing the
requested informartion.
Please return the enclosed invoice with payment to the Office of Financial Regulation, Post Office Box
8050, Tallahassee, FL 32314-8050. Upon receipt of payment, our office will prepare the documents
responsive to your request. At that time, you will be provided with the requested information. In the event
you have over or underpaid, this Office will contact you to make the necessary arrangements to satisfy
payment.
If payment is not received by the Office within 30 days from receipt of the attached invoice, your request
for public records will be closed.
Should you have any questions please feel free to contact me at the number listed below.

Jo Schultz
Chief Counsel
Office of General Counsel
Office of Financial Regulation
Fletcher Building, Ste. 118
200 E. Gaines Street
Tallahassee, FL 32399-0370
850.410.9896
josephine.schultz@flofr.com
From: Jo Schultz
Sent: Wednesday, February 23, 2011 1:12 PM
To: 'neilgillespie@mfi.net'
Subject: FW: CBM Florida Holding Company deal to buy First Community Bank Corporation of America
Mr. Gillespie:
This e-mail acknowledges receipt of your public records request dated today, February 23, 2010, for public
records related to the purchase of First Community Bank Corporation of America by CBM Florida Holding
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Company and the proposed merger of First Community Bank Corporation of America with Community
Bank of Manatee. A staff member of our Office will reach out to you as soon as possible regarding the
associated costs to fulfill your request.
Please be aware that some public records, or portions thereof, are made confidential by statute. If the
records you have requested contain confidential information, the records will be provided with the
confidential information redacted. If an entire record is confidential, it will not be produced and a letter will
be sent to you regarding the confidentiality of the records requested.
Should you have any questions, please feel free to contact me at the number listed below.
Jo Schultz
Chief Counsel
Office of General Counsel
Office of Financial Regulation
Fletcher Building, Ste 118
200 E. Gaines Street
Tallahassee, FL 32399-0370
850.410.9896
josephine.schultz@flofr.com

From: Neil Gillespie [mailto:neilgillespie@mfi.net]
Sent: Wednesday, February 23, 2011 12:35 PM
To: Linda Charity
Subject: CBM Florida Holding Company deal to buy First Community Bank Corporation of America

Linda B. Charity, Director
Office of Financial Regulation
Ms. Charity:
I object to the CBM Florida Holding Company deal to buy First Community Bank Corporation of
America for $10 million cash and merge it with Community Bank of Manatee, now called
Community Bank & Co.
Please provide public records relating to this proposed deal.
Kindly advise the undersigned of any public hearings in this matter as I plan to attend and speak
against this proposed deal.
Sincerely,
Neil J. Gillespie
8092 SW 115th Loop
Ocala, Florida 34481

3/24/2011

Who is Wymoo?
The Florida Division of Corporations shows Wymoo International LLC was formed December
19, 2007 with an effective date January 1, 2008 by Brent Cinnamond manager and David
Goldman registered agent. Mr. Goldman is a lawyer admitted to practice June 28, 2007.
Wymoo’s website http://www.wymoo.com/ provides virtually no information about its
management team’s background or experience. Wymoo appears affiliated with Philippines
Private Investigators http://www.philippinepi.com/ and Private Investigators in Russia and
Ukraine http://www.russiapi.com/ all share Brent Cinnamond and David Wilkerson of Wymoo’s
management team.
Wymoo has several YouTube videos posted. One is a basic commercial featuring guitar music
and a number of young attractive actors that provides virtually no information about the
company. There are also two news videos about Wymoo’s background investigations for online
dating services, a Fox News story and another by NBC news.
Global Background Checks - Wymoo® Commercial
Uploaded by wymoo on Jan 10, 2010
Wymoo International commercial on international background checks and international private
investigators. Wymoo conducts professional investigations, surveillance and global background
checks in over 100 countries.
http://www.youtube.com/watch?v=kqEc3rNq5MM&feature=mfu_in_order&list=UL
Uploaded by wymoo on Jul 19, 2010
Wymoo® on Fox News about online dating background checks
http://www.youtube.com/watch?v=UUwjf4Y_hqI
Uploaded by wymoo on Jan 11, 2011
Wymoo® on NBC News story about the risks of online dating and romance scams. Criminals
continue to target victims on dating and social networking websites such as Match.com,
eHarmony and Facebook. Wymoo International offers private investigation, surveillance and
background checks in over 100 countries.
http://www.youtube.com/watch?v=oJ__O5rxCs4&feature=mfu_in_order&list=UL
Further Internet searches reveal no substantive information about Wymoo. Instead, and more
troubling, Wymoo appears to have engaged in questionable self-promotion on ehow and google
knol, and self-generated news releases regurgitated by a few outlets. One press release dated
January 14, 2011 is especially credulous, and states:
“JACKSONVILLE, FLORIDA (January 14, 2011) - Wymoo International, a U.S.- based
background check and international private investigation firm, reported today that the company
beat all growth expectations for 2010. Revenue and case volume at the company rose by over
50% compared to 2009 levels, and surpassed management’s 40% growth rate projections. The
record growth was fueled by an increase in the demand for due diligence, international private
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investigators, and dating background checks.” The numbers appear unpublished, self-generated
and unethical under GAAP.
Another interesting review was done by the International Background Checks & Private
Investigators Blog Friday March 9, 2007, long before Wymoo was a Florida LLC.
http://detective1.blogspot.com/2007/03/why-all-buzz-about-wymoo-investigations.html
The title of the blog post is “Why all the Buzz About Wymoo?” The blog quotes an interview by
“Our industry expert Danny Olson” and Wymoo International Vice President, David Wilkerson.
In fact, the entire International Background Checks & Private Investigators Blog appears a thinly
veiled commercial for Wymoo or one of Wymoo’s affiliated companies.
Wymoo was removed from Wikipedia for "blatant advertising" on September 15, 2008.
http://en.wikipedia.org/wiki/Wymoo_international

Owens OnLine®
a service of Owens OnLine, Inc.
Worldwide Credit Reports and Background Investigations on Companies and Individuals

Report Type:
Date Prepared:
Reference Number:
Client Reference:

International Employment Screening Report
September 16, 2008
87242-A-100682

Not Provided

INFORMATION PROVIDED

Name:
Address:

Marcelo Fari.a de Lima

City:
State/Province:
Zip/Postal Code:
Country:

Sao Paulo

Sao Paulo
05678-030
BraZil

Date of Birth:
Father's Full Name:
Mothe(s Full Name:

CPF#:

CRIMINAL RECORD INFORMATION
Area Searched:
Entity Searched:

Local
Tribunal de Justi¥a do Estado de Sao Paulo - Comarca de Sao Paulo 

Period of Search:
Valid Through:
Results:

2003 to Present
September 5, 2008

Capital

No record found.

PERSONAL CREDIT REPORT
Registered Name:

Marcelo Faria De Lima

Phone:

Date of Birth:
Nationality:
Marital Status:
CPF#:
Parents:

Not Available
Not Available
715.269.947,04
Gficia de Almeida Faria Lima

RESIDENCYINFORMAT,ION
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International Employment Screening Report on: Marcelo Faria de Lima
Our agent was unable to confirm the subject's residency at the above address.
The following unconfirmed address was found for the subject:

EMPLOYMENT/PROFESSIONAL INFORMATION
The subject has relations/interest in the following companies:
RIO VERDE CONSULTORIA E PARTICIPACOES LTDA, CNPJ 04.422.992/0001
04) SAO LOURENCO DA SERRA/SP.
METALFRIO SOLUTIONS LTDA, CNPJ 04.821.041/0001-08.

sAo PAULO/SP.

GOVERNMENT RECORDS

No detrimental records were found.
CONSUMER SEARCH INFORMATION
There are neither returned checks nor bank debts in the subject's name.
According to the Central Bank of

BrazH~

the s.ubject has no returned checks to date.

EMPLOYMENT HISTORY
No information was provided on your order fOJ verification.

EDUCATIONAL HISTORY
No information was provided on your order for verification.

COMMENTS I ADDITIONAL INFORMATION
None

END OF REPORT
IMPORTANT NOTICE
OWENS ONL1NE INC. DOES NOT WARRANT THE COMPLETENESS OR CORRECTNESS OF
THIS REPORT OR ANY OF THE INFORMATION CONTAINED HEREIN. OWENS ONLINE INC. IS
NOT LIABLE FOR ANY LOSS, DAMAGE OR INJURY CAUSED BY THE NEGLIGENCE OR OTHER
ACT OR FAILURE OF OWENS ONLINE, INC. IN PROCURING; COLLECTING OR
COMMUNICATING ANY SUCH INFORMATION. RELIANCE ON ANY INFORMATION CO'NTAINED
HEREIN SHALL BE SOLELY AT THE USER'S RISK AND SHALL CONSTITUTE A WAIVER OF
l
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International Employment Screening Report on: Marcelo Faria de Lima
ANY CLAIM AGAINST, AND A RELEASE OF, OWENS ONLINE, INC. THIS REPOR'T IS
FURNISHED IN STRICT CONFIDENCE FOR YOUR EXCLUSIVE USE FOR LEGIT1MATE
BUSINESS PURPOSES AND FOR NO OTHER PURPOSE, AND SHALL NOT BE REPRODUCED
IN WHOLE OR IN PART IN ANY MANNER W'HATSOEVER.

QUESTIONS?

If you have any questions about this report, please feel free to contact us:
Phone:
Toll Free:
Fax:
Email:
Website:

(USA 001)
(USA only)
(USA 001)

813-877~2008

800-745-4656
813-877-1826

email@owens.com
www.owens.com
www.owensonline.com

N
S-0\~

\ ~ l\l\)~
INTERAGENCY BIOGRAPHICAL AND FINANCIAL REPORT

JUN

1
I

This is [lied with respect to:

5 2000
v

Community Bank of Manatee
N,11llC

l)rSllhjt:~1

Institution or Holding Company, Location

THH' of Filing

Position

fJ Hank (II' Thrift Charter
[] Bank or 'Thrift 110lding Company
~l Change in Bank Control
[J Change in Senior EXt't:lllive Officer or Din:clor
[J Citil-enship Waiver
[] Charier COl1\'crsion
rkposil Insurance

n
f··'!

F~dcral Branch ur /\gtllcy

i~j

Utile!

o

Organizer

n

Director
Senior Executive Onicer
Title:
Principal Shareholder
Truslee
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Other
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BJOGRAI)I·IICAL REPORT
L Personal J nl'ol'lnaliorl
(a) Nalllt

. .:1:..:.,10.rn:.:.;'
::;' ::..1

:\'lareclo
I.'irst

_

Last

Faria de
(Middle-no initials)

(0) Residence:

«(') If at residenc~' less than five years, 1ist addresses and dates oeellpil'd for pasl Ilvc yc,w;.
J)a tl' J:):~>.rn

pal~Jl),

1':L!l.!1J!?~LimQ. Street

Feb, :W()O

Feh. 2o()8

171, Rua das Tuiw;

S l at.l;-ZIE..(: <1i!.£
05675·140

.G.m:!nt~l

Bra7il

J

(d) Dille of Birth:

Month:

(c) Place of Birth:

r aIn pjJ1,<!Ygr~J~

1vIG.

(City)

(SIal"')

_

BSi.l.!:.i.!
(Counlrv )

(0 Iinited Stales Social Security Number: N,i\,
(g) Citizen:;!lip:

__..JiJ:iJ.!:.iL_._,.. _

_.._.._

N,/\ , .

(Dale, i r Nililirilli/,ed)

COlllllry
1
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(h) I f not a United Slates citizcn~ provide:

PassportN unlber:
I Ionle Country Identi fication Nlunber:
hnn1igration File NUl11her:
Fatheris full natl1c:
MothcrJs fulllUUllC, including tllaidcn narne:
(i)

~rclcphone

N..J\.
(~elso

Rodrigues de I.·in1a
Glicia de Ahncida Faria Litna

and fax nUlnbers \-vhere you Inay be reached during business hours and an c-nHlil

address:

(j) List other naJ11CS you used and the period of time you used thenl (for cxalnplc, your rnaiden
l1arne, nanlC by a foo11cr n1arriage, fonner nanlC, alias~ or nickna.n1c). If the other name is

your 111aiden n~unc, put ~·ncc'~ in fi'ont of it.

2, Ernploylucnt l<'ccord

(a) List crnployll1Cnt in reverse chrol101ogicHI order for the last five years. The list should
include the beginning and ending dates ofcJnploylnent! the cnlploycr's nan1C and location
(city~ state), nature of business, ti tIe or position, nature of duties, and reason for leaving.
Beginning nu<.l
end ing date of

!:.dJtH.9Ju.hiu

Com unn\' Name/Location

NHture of business

Position heidI relationship

Reason for leaving
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Equity
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l\·1~muf~~l,.·turL' and sak'
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,h~~

Ltdd.
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(\mq.hmy

Parnaiba· SP
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r\'IFf. eX R! i~· PiJl'licipa\t\es
Ltdil.· S;10 Paulo .. Hnv,il C~)

\'la~'/05
>:0\,/0;)

Li II,' Cyck A~si)h'nda
l~'.:nl~~a

... i\tS

N!':\(.'culivl.' Orti(("f

Lt~

~'rtSI~'m

(~ (,,·onr~\.·t;{·h::) <h,'

Roup,\:, S.!\

VH('.;HH.'~

h~r ,'Ill onic-~r fnHll

ih holdiw1

n: rrigt.~r;) lor;,;. tJ{:':l~r-;

n 1:10(: D~ . u\ Cnrnl;t\~lO

/\priOQ 

StiU \,·otting. for
lile Comp~l!l:

Op\'ning

) Ida.•,. 'fr0s r ,ag()il";

\'~'~)

I!...;

llolding C(lmrjJn~

and \-JIl' cOllditiolling

C\Hllpan~: ~.:1~ta! frio

t'qtlipnh~nt..;,

SolU1il)ns S.i\,
Dirc~tur

Lkstgnl'r and spvriai:y

·

;\.~t(l: It..~r

:\hJrdloldi,;1

nl' \\\HllCn')

pll.:"miulll hl.'illion

;tpparcl

3

and ilh.1In:':l

SliH \vnrking for
Ilw Comp,tny

i

»

iqFL 8:. R,m P,,, rk'lpaNcs Udn. has nor surted its activities

(lliel

sholiid be closed S(lOII.

("I iVh'lafTiu SP!ttli<11b S.!\. subsidiary. I\'klal!i'jfl hilS been reporl,'d iillhe prior InTeragency nio,~ri\phiraJ ;mel

Fmancia!

l'<~P(lrt

(b) Havc Yot! C\'-:I' been dismissl:d or ask~d to resign from any past employment, including a less
than honor:lhlc.: dischm!;e 1'1'0111 military service?
Yes
~ No
If"y{~s," pro\'id~'

dall'

tilt, employer's

n:~mc,

or discharge: (mel explanation.

addl\'sS. <lIId tdcphont' number: title or position:

,t Education ,mil P)'oft'ssional Credentials
(a) I.ist each d:plomH Ill' degree Ii'om high schools, clllleges, universities, or other sc!lr)(l!S,
SClluol+~ Nalllt.·~L9S.~~J..i.9JI
CllIL>g.i() Ptt{tgt\ra.;,;

l'il:lll'ill:l Vcr.1e
llruliJ

Ttl

frOl!!
J<)77

Degree
Ili!!11 Sdlnlll

197X

~ 10

Pl!C·R,I (P"nlit,,,,,,

1')1(1

Unhwsidade crillilic'l I{ Ii

R,u d" Jan,'il'll' newil

(h) I,ist each professioJlilllicensc or similar ~cr(ificatl: yOlI now hold or have held (for
cX:ll11f'!c. ;\ltorncy, Phy:;iciall. CPA, NASI) or SEC registration),

..

4,

Bllsille,~s

b.~.~!i'!~1~!Jl2!.~!.!:r

Sl;ltll~

t\~[iyc

eRE, (\m,c1bo RCi:i,m", d('

L\J1lLu.!!'!J'.
\;'A

J:,:nnom;:i (I<,':!i"nal ('onneil of
b':('lHlll1i~t.'i)
Br~\l.il

S:10 Pauln

lind Blmking AffiliiltiollS

Busiut'ss

(n) List allY company with whidl you me assodatec.l, prlll'iding th..: COll1pany mIme. I~)calion,
t1itlUrc ()r type or business. position hdd or rc!,ltiollship to the company, ownership
pen::enI ai,T, and beginning date offhe relationship,
lIe£:inlling

OMl'

9illJa tiuu.miL!

('olllllan)' Name J

!'ositiQn I1rlcl!

.~1!.n~ti<l11

rel:t!i"n~.!ili!

Q.WJlfl'~ll.i.f!

(Dired
P.l!!.t!~:iJ),n.!.t()nl

llil
Maci]OIlI

HIO Verde ('oP~u'luri~ c
Panit'ipa~,ks

S4.llllaml

110ldillg

wml':l11~

I.tda,

dn !'i1nlail1a .. Sp

B';lIi1

<I

:\rh.~:"i;1 t ;\.·$I~iO d~
Ik~ur,(ls

~;Il'

S.A.

PlIol,,--llnvil

'-;.''';: ,I" !\colf,i Emp. ~

Pal tidpi1~l)C:' S,/\.

S,in Paulo .. Ilra/il

l"urqu('i:,,1.: C,lpilal C V
i\m:;tc1\bm lhf
Ncthcrl:Ulds

l.i1'('(1J1 Inl'c,II1l,'IH (JI<Yur

c.v
.IuV201i7

L,~

Lis

I ku\
('onk,<;iks dc

l.lj;.111~

CJlfu~I'l:i(l ~'

- ShMdil)IJer
. ~'I;HHl.;~;llr Par\h'f

I "oIdiog company

I ksigncr and
specially rctaikr of

- Limited Paflilcr

- Dircct and inJirc"l
. " r (indin'd

premiulil

I(""p;l' S.I\.

\1'vlIlCII'S

S;lp IJ ml10 .- I ~rali I

fa~hjon npP(ir~1

.. Board

m~mbcr ~ilH."~

ApriI2{)l;9

Followill~

Jan12lH'l

ill;\RSI'L

~

F.l11pn.:t::ndilrh:tllO !,.'
P::r1!dpi:l,t)t,;S S.I\. Sill)
Paulo - llrazil

- I J;r('CIOr

Sharchokkr

ar<' cOlllp:lllit·s whuc Mr. Lima h;lS indirect parlicipalion:

""klalfrill Solu/i('n,; SA.

iI,I;u:u filcltlrc .wd :ink

SilO Palilo .. Bra/il

nrcnmm~r<:iul

rcrrigcraltlr.i and
th:..·/(..~,.,

- Dirc~1 ~nti i",lirc,1
_linrlirccl

. ero (Jnn!04 III Fcb!\17)

- ('h:,inn;lI1 nltlw Hourd or
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f.kla\\'arc . II Si\
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Virtli" Islands (BVI)

.!u1'2007

1-:1 l(i .. t·:,I;I". Ik,ig"

IloJdillg ft1fnp:tny

;.,
M

~

(j,"l;io ~.!\.

"fln Paul'l - Brazil

- ,X~ClJtt\'~

Mil~'/OR)

JuI'2007

!If"()dUqllillliCi1

lndi'lstri:1 ('
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1·'Jtllt,

Ilralil

shardll)l(kl
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"pl" . . i:dty

Tlli\:ronllt,.kllt~

I{lf

allimal n.Htc! Hnd
agriculltlt"...
>

T\)lJnn"li,w I.I.C
I L·':I\·.:lr~· - { ~/\

5

- lJircclOr

vni<:cr (sinc,'

Vn1n:1 1,1.(' .... 1)chl\\arc .

""<~h()I'kr

1!SA
:\n':.\ia

(~apilal

\lanagt'fHt:1t1 I,:L1.
H;":~lilton

~
. . '."."'" ,." "hol<kr

~

N ••

BcnrHlda~

N

ReSell reb aod
\k\,I;~I(lpmcllr

_llOldcr

01
prnp·:.:nil.:.:, (mining)

J.I fl' t. 'yclc /\~~i;.;wn.:la
T(;t.:nka L..rda, .,. ·Tr2:·;
I.ngnas ~·tS i.~*)

1\·1:.1 1';'05
prt~:'I.·lrr

\taiHh~nan('e ~)nd
~{'njcr,:':,\ un

rcfrigcL'.lhH:\< hl,.'''''/tr~

and air condilit1oing
t·quipr.l~tll>.
JULI)() .... pr\.'~)l'nt

Ju1JO(\

pr<:s(.'rH

i\h:ultiio Snlulions A.S.
I knnHH'k (-* iI. )

t Ip~d ("\) A.S.

('Ulnrll(.,~r~iill

n:ft"ig('ratinn

D~mrmrk

(lie'!!)

lu!:,06

h;li06 -

;H·"'~'.:IH

n~··:·:;;;nl

Jui/06 ." pt~>,,(·nt

000 ~"'klalrrj(l Sollilinn~
1.1{ ~ .... Rw;,ia f l~: :;:.>

C(ln)Jll~ICtal

()O{) F..'iialC I.I,C 
RU.~\i:i ('" ~)

COllHl1C((.Jal

non C~lr;)Vcll
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l\~ Irig(~r.lt ion

rc I~!·igl~ .. a, inn

(~ljt.l

Commercial
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I

idnr.,,·Ii..~ta!rri(}

furl-:ey

/".S,

(:;;'*)
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Jun/07·
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R()nw
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Bd'I~HHib (.

\-lal'/(l~~

Klirrt;h~m

Pll.:',,~nl

····Turkt:>

>!c

*}

Klirnll S,l. A,S.
(+*)

\lar/OH

S(~r10Ci~~ S~~t'Ulma

pr~~~i'llt

S.T.S ...\,S.

']ur-K<":')" C~J)

C;lm!!l..::rcial
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6

• lndin."ct sbnrcht}kkr
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lllrk(~y

.. liHhrl.."d sLan:holdtr

!. ~ >!!,

1<.1 inl~h;lB I fkrailh: 1.1 ,C" -
Uknl;,H' (tit)
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r.Le

COUI () u:rci.ll

Kli!lw~ao

Ru~::;iD
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C'omm~n:idl

rL'lrig.. ~!'ati(}ll

A. S.( ~~~ . }

-Ditc(;:tor
;\;!·ril)(

Jul/07 ...- r:·~.'~ ,'nl

!\IetJlfriu S()ltitions ~,i\.

C·olunwn.'lal

de C. \/. .... \'1<:xk'o (")')

n:rrig\.~rdtion

GPD S./\, dt: C'.V,
r,k\ico ("'~)

C'(HlHlh:n.:ia!

rcnna\'i Lk'lroqllimicl
(*~.*)

Ltdtt· Brdl.lI

.lu!/07

pl'l":~cn!

Hdul t'~OI\k:sh:' 11l..!J:btria
'Oml'I\:in J,tda .." Br.uH

t' (

r~rrir\~nH ion

~\:1l(ronlltri~~nt; and

- Indin.'ct :,;h(lrt~lmkl~r

\,: h~~ III i 1.,' HI s

[vi :cnmut li\.'nb and
rhc:mi('al~

(>H~)

fvhn'i'O,< ._.

r\1i\:nicro lndltstrj(l ('
Comc-n.:io de Prpdutos
Q!1inli~t')~ I.rd:L .... Bn17il

pn.'.';I..'nl

~lkrl)llutricllts

and

. rnd ired shal't'holdcr

chemical:>

(f·r-·r)

!lJ!/07

pr'.:~:;\;l1t

If;H'<is~(t {\rroindll~(ri;·i1

I.teLl,

.Iul/{j}

PI~>.I.'P1

f{,,·III/

Ltd:.t

h:vifJ7

pft:srnl

nrazil

f)ui'fllica lndu:-\(rini

Bnuil

.. fndi I\.'cl ~han:holdcr

(a;.t:o)

(~ljc.)

lunlkl/'\rt(':j;n Scric Allli
Inn:"l imento l"lll

\fJ(.~r(lnu:rienL.;

and

l;.~llclni<:\'I}s

In VC'i.1 Jnl.'rl r fu nd

dl,.~

Parii,ipa~'l)C~(:+O'~¥'.')

rundo An~:,i~l S~ri(:
\\:n.k J ..., (n\Tstiml'ntp em

Pari icipJ~(ks{''''

h\'{'slm(~nr fund

oJ!:"")

7

-

rndit\~ct

shareholder

I'll;";'~'n!

Ln,'OB

[:·lUi..d.'.l

llc

:\... ~:{Z~Si;.l. S<'ric Ouro

Invl'slHnent\"l efn

rnh'~~tnh.';lt filld

•

.• ':''
<" ~hokkr

l)dnkip.~~\'('C:::'{ ;1~.4:.t )

Llela. has nol ~tdrlC'd it~. activilie:-i and :,l!ould bt' clo,l.:.ed SODfL
(~~;i(} ;\'1(~trlfi"io ~oltHions S,A, subsidiary.
(~;ir,~) Produquirnica il1d(l:~trin <.~ Comc5rcio S.A. $ubskllary.
(*if(*:;') The FUlulos delilVt}sli'Uel1!() en, Pur/h.~ipar6es ("'r'IPs") un.' inve':tn)t~~lll funds, \vhich in Brazil arc not.
C·')

i\1FL & IUB

P~r1ici.pd~i'~es

considered legal ent"it ies.
I~anking .:\ftiHati.ons
(b) List thl~ tlHnlC of any depository institution or depository institlltion holding cOlnpany
\\'irh\.vhich you ;;trl' <H' ,.vcr" aSSOl'ial~dy /\150 list the lucation. nature of banking acti vity ~
positiun held or relationship. ()\.vncrship percentage, Hnd beginning and ending dal\.;'s of
lhe relationship.

N//\
c) i:\re Y~HI in the process of
position at anc~thcr depository

being considered fClT a senior executive officer or director
institution or depositoryinstitl.ltion holding eornpany?
'Yl~S

~No

1r;;'yes~~· providl' the na,nle of the depositury institution or depository institution holding,
COlnpnny and the position. If tht application has been subnlittcd for regulatory rcvic\\;',
provide the nHnlt~ of the rcgulat()ry agency.
d) /\rc

y'Oll

no\\' or arc you

propos<,--d to be a ~\llanagern<:nt

officiar~

of an()thct' insured

(h."po:.;itory institution or depository illsl itufon holding cOlnpany?

'{es

[81 No

1t'~'y~\:' explain either \vhy the l'()telltial interlock is not a violation of the )')epository
.Institution j'vtanrlg(~ll1Cnt Interlocks ,\ct {12 (J.S,C'. §§ 3201-32(8) or \vhat action \viH be
taker) lo prevt:nl a violation.
5"

'Lcgnl and I{clntcd 1Vlnttcrs
(a) l-In\'c you been involved in any of the follo\ving filings \vbere the tiling \vas denied,
disapprovcd~ \vithdr~t\vn" or oth~r\vise returned \vithout fltvorablc action by (1 federal or
state regulatory authority or u sclf-n:gulatory organization:
(I) /\ ~.:hart(~r or

license application. a der)ository institution holding cornp(1fly
director, senior executive officer. or a person that \vouJd o\vn or control
(' either individually or as a ITlClllbt:1' of a group) 10 percent or nlorc of any class of
voting sl~\:uritiC's or uther voting equity interest of the institution. or sirnilar position?
r' Y'es
r~xl1 No
organiz(~r,

_ • .- . . . . .

.4..••

~

(2) /\ n1crger application in \vhich you \vere listed as a director, senior executive
oftil,.~(~r~ or sirniJar position?
L. Yes
~ No

8

(3) 1\ notice of c.hange in director or senior executive officer, or sitnil.ar forln, in \vhich

you \vcrc: listed as a director, senior executive officer, or si.rnilar position?

r

~No

,res

(4) 1\ notice of change in control for a depository institution or other compan)\ or a

silnilar fonn, in \\'hich you \verc listed (either individually or as a nlcn1bcr ofa group)
as an acquirer or transferee?
L Yes
!El No
(5) I\.ny other application, notice, or other regulatory or adrninistrativc request \vhich
"vas filed \vith a federal or state r{~gulatory authority or a self-regulatory organization
in \vhich you \vcrc listed in SOUle capacity?
[i Yes
~ No

(b) liave you Of any depository institution or depository institution holding COIllpany \vith
\vhich you are or \verc associated been subject to any supervisory agrcernenl, cnCorcen1cnt
action, civil 1l10IlCY penalty, prohibition or renloval order, or other supervisory or
adnlinistrativc action taken or ilnposcd by any federal or stat.e regulatory authority or other
govcnunental entity?
r-''r'cs
[~J No
(c) lIas any depository institution \vith \vhich you arc or \vcrc associated:

(1) 13ccn placed into conservatorship or receivership or othervvise failed?
C:'{es

~No

(2) I{eceived financial assistance fron1 a federal agency or instruIIlentality (for
exrunpJc, FDIC, Resolution 'Trust C~orporation, Federal Savings and Loan Insurance
C:orporation)?
"Yes
~ No
(3) I'v1erged \vith or been acquired hy an inst.itution that received financial assistance
federal agency or instrufllcntality in connection v,"ith the transaction?

fr0111

~ No

L,·'{cs

(d) 1lave you or any C0f11pany \vith \,vhich you arc or \vcre associated:

(1) Filed a petition under any chapter of the Bankruptcy C:odc or had an involuntary
bankruptcy petition filed against you or the C0111pany?
f--; Yes
f~ No
(2) l)efaulted on a loan or f.inancial obligation of any sort, \vhcther as obligor,
guarantor?
L,' '{ es

cosigncr~

~No

(3) Forfeited property in full or pa11ial satisfaction of any financial obligation?
r iy'es
9

I~} No

or

a

(4) l-Jad a lien placed against property for failure to pay taxes or other debts?
'Yes
(5) I-Ind \vages or

inC0111e garnished

I()J" any

reason?

(6) Failed or refused to pay any outstanding judgments?

r~ycs

[~JNo

·Yes

l~lNo

(e) ITave you or any conlpany or depository institution \-vith \vhich you arc or \vcre
associated been involved in any lawsuit.. fornlaJ or infonnaJ investigation, exanlinatiol1,
or adrninistrat.ivc proceeding that nlay result in, or resulted in, any penalty (including, but
not lin1itcd to, any sanction, fine, order to pay dUlnages~ loss of right or benefit forfeiture
of property intercst,~ or revocation of license). agreeIl1ent~ undertaking., consent, judgment,
or ord~r ilnposcd by or entered into \vith any of the foIlo\ving entities:
ivIN')
i~ i t

(] )

f\ny federal or state court?

(2)

Any departn1ent, agency,. or conln1 ission of the lJnitcd States govcrnrnent?

nlul1icipal~

Yes

or foreign governmental entity?

['(cs

~

! ;'{es

Ix1No
I..-..l

(3)

Any state,

(4)

/\ny self-regulatory organization (f()f exanlple, N/\SD, F.A.SB, state bar)?

l':)'es

~

No

No

(f) Ifave you or any c.ornpany or depository institution with \vhich you are or \vere associated

been arrested for, charged\vith, indicted t{)r~ or convicted of (including a convi~tion
\vhcrc the record \vas expunged), or ev~r pl~aded nolo contend~re to. any crirninallnattcr
(other than rninor traffic violations)?
'Yes
!xl
No
L.,J
'~ycs" to any question in 5(a) through 5(t)~ provide your explanation by
identifying the n\unber oft.he question, describing the situation in detail, and, \vhcrc

(g) If you nns\vcr

relevant, including the:

Nanlc and location of any institution, con1pany. party~ court, regulatory agency, or
scI f-:'regulatory organization involv'cd,
Nature of your association \vith any institution or C01l1pany (for example~ officer:
director~ organi/,cr, 11rincipaJ shareholder~ or o\vner).
'Type of any application, noticc~ or other regulatory or adrninistrativc request.
Nature of any supervisory, enforcernent, or adrninistrat.ive action,
[Jircct and indirect debt ternlS defaulted aITIOunt'l and creditor regarding any flnancial
obligation.
I)ate () ra.ny relevant t~vent.
Nature or any lu\vsuit, charge, or proceeding.
Jurisdiction in \vhich any legal proceeding occurred.
Resolution or disposition of the rnattcr.
t

10

Important Ili)te: Although 110t technically required by Question 5(c), I nole lhat somc of the
opcrming companies that I alll or 11<I\"c been associated with, including Metalfrio Solutions S.i\.,
Ncovin TC!cCl'l11lmicH\:()(.;S S.A .. Lc Lis Blanc Deux Com,:rcio c Confec\()es lit: Roupas S.;\ ..
Abyara Planejarlli.:nto Imobilillrio S./\. ~Ind Produquimica Industria to: ('ol1lcn:io S.1\., nrc suhject
[0 ordinary course ernplo)'menl, lax. envirOIlmcntal alld other husiness claims. dis)Jctcs. or
la\\suih in Hra::i! To my be:;t knowledge. r have not h'cn individllully named in allY ol"thcsc
actiolls 1101' arc there allY such actions bdore any courts or !:.!o\"('rnmental entity ill the Uniled
States (If America.

6.

Additiollllllnl'ormation
Present ,111~' ollwr information yoll believe is importanl to evaluate your 11Iing.. Il'you are
involved in the organization or a nell' depository institution or depf,sihlry institution
holding company, discuss your specilje role.

11

!1"

"

f '

II

(I

~I

I

I
:I
,I

Application For Ccrtlficate of Approval to PUI'chase or Acquire
A Contl'olllng Interest 111 a Statc Balik or Trust Company
Pursuant to Section 658.28, Florida Statutcs
_ _ Dit'ecl acquisition of bank 01' trust company stock - NOT APPLICABLE

000012
Location: (City)
~

"

Indirect acquisition of bank or tl'ust company stock by a I)roposed bank holding company:

Name of Holding Company: CBM l.<'lorlda Holding Company (111 organization)
Location: 251 Woody Row Road. Milan. Dutchess County. New York
12571
(Stl'cet Address)
(City)
(County)
(State) (Zip ~odc)
Location rCity. County)

Bank or Tl'ust Company

Bradenton, Manatee County, Florida

(1) Community Bank of Manatee

(2)

_
_

(4)

_

(5)

_

n



Attach additional page, as necessary

,I
"I

$7.500,00

(County)

(3)

I

228 113921 G 2009·06·09

Name of Bank 01' Trust Company:

~
::r

m

;:0

CORRESPONDENT
Addltiollal details concerning this application may be obtained from:
Bowman Brown, Esq.
(Name)

Attorncy
(Title)

(I)
C>

.......

-

."

("')

IT';

Shutts & Bowen LLP, 1500 Miami Cenlel', 201 South Biscayne Bouleval'd, Miami, FL 33131
(Mailing Address)
Telephone: 305-379-9107

t·~

t":

0

"0

(0

~I
CO

'-I
(1)0

" 'f''1

:l.:;~.:n

r'1ZfIl

o~n
"'t

z ",
...,n._

:t»

,-:;;<

9

0/ 7 1

:c

r..n

3\

~r-r'l

:._(/)0

p.::o
-<

n
"1

VJ

E-Mail: bbrown@shutts.com

Application fee Df $7.500.00 * payable to the Office of Financial Regulation is attached fOl' deposit
to Financial Institutions Regulatory Tnst Fund.
Account No. 44202110000 00 001098
* 57,500.00 for 1; (plus an additional 53,500 for each additional Institution being acquircd)
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GENERAL INFORMATION AND INSTRUCTIONS
(1) An ol'lglilal and one copy of all pOl'lions of tlae application, with the appropl'late filing fee,
should be submitted to the Office of Financial Regulation. The following supplemental forms are required, as
applicable, for each COI)Y of the application,
(a) The biographical portion of the Interagency Biogl'8phlcal and
Financial Report fOl' each pl'oposed pUl'chasel' and fOl' each persoll
not a purchasel', who will be a new executive officer or dh'ector of
the bank or h'ust company, If Purchasel' is a cOl'pol'ation, submit a
Blograpltical Report fOl' each major (10% or more) stockholder.

:I
"

(b) The financial portion of the Intel'agency Biogl'aphlcal and
Financial Report for each purchasel' dated no earliel'
than one (1) year of the date of the RI)plication. If Purchasel'
is a corporation, a published financial statement dated no earlier
than six months of the date of the application, and a Personal
Financial Report for each major (10% 01' more) stocklaoldel' ofthe cOl'poration.
(c) If the proposed purchasel' is a Registered Bank Holding Company,
attach Annual Reports fOl' tlae last three (3) years,

I

(d) If pUl'chaser Is a cOI'poration, submit a copy of a resolution(s) passed by
the cOl'pol'atlou's 80al'd of Directors authorizing the filing of the application with the
Department, The corporation's Secretary should certify that the I'esolutlon(s) is/are
presently In full fOl'ce and effect and has/have not been revoked or I'escinded.
(2) The filing fee of $7,500.00 for each bank or trust company being acquired plus an additional
$3,500.00 (0" each additional institution being acquired not to exceed $15,000 must be submitted with tlae
application by check made payable to the Office of Fiuancial RegUlation.
(3) FOI' informational purposes, one copy of the application should be submitted to the Federal
Deposit InsuI'ance Corpol'ation, Atlanta, Georgia, as al)pllcable, concul"rent with submisslou to the Office of
Financial Regulation.
(4) PriOl' to pl'eparlng and submitting an application, the applicants ue requested to read carefully
Section 658.28 and 655.057, Flol'lda Statutes.
(5) Information deemed to be confidential pnrsuant to Section 655.057, Flol'lda Statutes, is
requested in a sepal'ate confidential section. All other information submitted will be a part of the public
section of the file,
(6) Warning - pcnons could unlawfully exel'cise a conb'olling Intluence over the management and
policies of a Florida-chartered bank or b'ust company, or conh'ol the election of a majol'lty of the board of
dia'ectors, even though owning or controlling less than 25 pel'cent of thc voting stock of the bank or trust
company. While this acquisition of conh'ol application form was designed for 25 pel'ccnt or more stock
ownershil), l)el'sons contcmplating other transactions related to Flol'ida-chal'tel'ed banks or b'ust companies
that might result in a change of control pursuant to Section 658.27 • 658.29, Flol'ida Statutes, al'e advised to
fil'st request In writing instructions from the Office of Financial Regulation, Violators of Sections 658.27 
658.29, Flot'ida Statutes, are subject to enfOl'cement actions including Injunctions which may 1)I'ohibit them
fa'om voting 01' giving pl'oxies to vote bank or trust company stock; attending 01' voting at board of directors
meetings or stockholders meetings; acquiJ'lng additional stock options, or pl'oxies; dh'ecting 01' attempting to
direct the management of the bank or trust eoml)anYi and exercising control ovel' a Florida-chartercd bank
or trust company any way.
OFR·U·11
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I,
Applicant(s) hereby apply to the Office of Financial Regulatioll t pUI"suant to Section 658.28, Florida
r

I

Statutes, for a Certificate of Appl"oval to Purchase or Acquire a controlling interest in COJnlllunity Bank of
Manatee.

CERTIFICATE

,I
,I

The undersigned afrirlD that this application has been prepared at their dlrectioll, that it is accurate
and cODlpletc as to all factors according to their best kno,vledge and belief, and each subse."tber hel"eto has
ag."eed to llurcbase stock of said bank In good faith in his O\VIl right and not as agent or attol"ney for allY
undisclosed persoll,
(Corporations)

(Individuals)

Nante CBM Florida Holding COlnpany

Sign

Sign
TYlle

By

Sign

Title Chail"IOan

Mal·celo Lints

Sign

Type

By
Title

STATE OF
COUNTY OF

I

I

I
I

Trevor R. Burgess
Vice Cbairn131l

,)
)

Before Ine, the undersigned Notary Public, in and (0.· the State of

pel"soually appeared _ _~
and

at La."ge,
_
_

both to lIle \vell known, and knolvil by Ine to be the individuals desc."ibed in and ,vito executed the foregoing
apillicatioll and t each being duly S\VOrll, severally ackno\vledged that he executed the sanle for the uses and
purposes therein expressed.

IN WITNESS WHEREOF, I have hereunto set IllY hand and affixed Iny Notal"lal Seal this
_ _ _ _ _ day of
t 2009.

"1

Notary Public - State of

At Large. My COIDlnissioll Expires:
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, 20_ _,

CERTIFICATE

I
,I

The undersigned aflirnl that this application has been prepared at their direction, that it is accurate
and complete as to all facto..s according to their best kno\vlcdgc and belief, and each subscriber hereto has
agreed to purchase stocle of said banlt in good faith

ill

his own laight and not 8S agent 0 .. attorney for any

undisclosed person.
andividualsl

.\

I

Sign
Sign
Type

By

Sign

1'itlc
Sign

By

Type

rr:7fV7~

Title

Vice Chairlnall

a..-.
STATE OF
COUNTY OF ~11C<
~
Before me, 'tiIC undc.asigncd otary
personally appeared _.........,;.~a~/....z:;::~~--#-~....L..lI~~_...=.3II:......:.......=.&...-_--=---~~....&...._....a;;:;;;;.~~~::#-.,.

L-f

_

all to lne \vclllc.:no\vn, and IUI0\VIl to ))IC to be tile individuals described in and ,vho cxecutcd the foregoing
application alld~ each being duly s\vorll severally ftCIU10\vledged that he executed the salnc for the uses and
purposes therein expressed.
IN W)'fNESS WII
day of

EOF, I have hc.·cullto set Iny hand and affixed Iny Notarial Seal this
, 20 l:>~

~

Lit-/!]

t)-~-

Notary Public - State of_.......~~~ __At Large. My Conimlssion Expires:

I

r ~~7~
.\:--' i .

~-

Ol'\'d'

Notary Public State of Ffonda - r
Maria Fluna
My Commission 00581366
Expires 1012112010

-I
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I.

STATUS OF CAPlrfAL ACCOUNT (Bank or 1 rust Company)

(A)

Present Capital Structure:

:I

:I
:I
:I
:I
:' I
:I

Par Value
COlnmon Stock

2,094,762

Prefer,-ed Stock

l04 t 930
201,474
106,259

Ainoullt ($000)

$2.00
$11.00
$12.50
$13.50

$18,069

TOTAL Equity Capital

Capital Notes
S18,069

GRAND TOTAL
(B)

P.-oDosed Incrcasc to Capital:

COlumOIl

Stock

2,609,769

$ 5,220

$2.00

NONE
$ 4,780

SUI-plus

I

.1

Due Date

Undivided P.·oflts and Reserve for Contfllgcllcles and Otller Capital Reserves

.J

~I

lilt. Rate

Surplus

Pl6eferred Stock

.1

(date) March 31, 2009

Capital Notes

NONE

TOTAL

$10,000

COI1Unellt as to l1e\v capi tal pl-oposals:

We intend to increase the bankts capital as necessary to nleet or exceed the "Well Capitalized"
.6egulatory requirements. A condensed balance sheet fo.' the bank, including actual alnounts as of March 31,
2009, Including a Pl-O fO'-UUI balance sheet sho\vlng tile effects of the proposed h-ansaction \vitb accounting
adjustlllents, together \vith cOlllparative capital ratios and calculations, arc attached as Exhibit 1.

(C)

Market fo.- Stock:
# Shares
1. Bank or Trust COlnpany Stock
Five (5) D10St recent sales t.-ansactions:

./

I
,I

2.

10/27/08
08/19/08
08/19/08
08/19/08
08/19/08

Corporate Stock to be Exchanged for Bank o.. l'rust COlnpany Stock:
OFR-U·11
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694
5,280
5,280
2,540
5,280

$6.50
56.37
$6.37
$4.75

56.37

NONE. CASH TRANSACTION.

•

t

\

Five (5) Inost recent sales 0.. quartct"ly quotations for past year: (Please refcr to table on preceding uage.)
Where T'raded

Bid

II.

STATUS OF TRANSACTION:

(A)

I.list of Pur'chasers:

Ask

Date

# Shares

S Per Share

Nalne and Address
CBM Florida Holding COlnpallY
251 Woody Ro\v Road

Milan, NY 12571
Total Shares to be acquired:

2,609,769

Percent of total share outstanding: Sl % of outstanding shares

CBM Florida Holding ConlpallY o\vned by:
Trevor R. Burgess
251 Woody Ro\v Road
Milan, NY 12571
Marcelo Lillla
Av. Das Na~oes Unldas, 12.551 IS°, CJ IS07
04578-000 SAo Palllo, SP BRAZIL

Marcio Caluargo
Av. Das Na~oes Unidas, 12.551 ISo, CJ 1507
04578..000 SAo Paulo, 81) BRAZIL
Er,vin Russel
Av. Das Na~oes Unidas, 12.551 15°, CJ 1507
04578-000 Sio Paulo, SP BRAZIL

(8)

Identify any pel"SOIl elnl>loyed, retained or to be eOlnpensated by the acquit-jug pat"ty 0'" by au}'
»erson on his behalf, to nlake solicitations or reconllncudatiolls to stockholders fOl" the pUr}lOSe of
assisting ill the acquisition and provide a brief description of the te."ms of such enlploylnent, retainer,
or arrangements for cOlupensation.
NONE.
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I

,

'.
(C)

Te.-IllS and Conditions:

1.

Bank or Trust COlupany stock to be purchased fo.· cash at $3.83175 per shal·e.
Total purchase price fo.. the enth-e proposed t.-allsaction: $ 10,000,000

2. Bank or Trust COlnpany stock to be exchanged

fOl-

co,-pol-ate stock on the {ollo\ving basis:

NOT APPLICABLE.

3. Other:
NOT APPLICABLE.
4. Provide copies of all invitations 01" tClldel-s OJ' adve.etlscJnents J11sking a tender offer to
stockholde.·s for put'chase of their stock to be used in cOllnection with the proposed acquisition.
NOT APPLICABLE. PRIVATELY NEGOTIATED TRANSACTION WITH BANK.

III.

FUTURE MANAGEMENT

(A)

List P."esent Directol-s & Officers

List Proposed Dit'ectors & Officers*

Willianl H. SedgeJnan, J ... CEO & Director

Willianl H. Sedgclnan, JI".

CEO & Dlrecto.
PI'esident

e

Michael P. McCoy

P."esident

Michael P. McCoy

Marvin R. DeBerry

Chief Lend ing Officer

Marvin R. DeBel·..Y

J. La.·ry Tucker

CFO

J. La.·ry Tucke.·

CFO

Denise L. Bake.·

Director

Denise L. Baker

Director

Charles M. Bro\vll

Director

Cbarles M. Bro\vn

Dh-ector

Brian D. BUI-gbardt

Directo..

Brian D. BUl-gba."dt

Director

Phillip L. Burgha.·dt

Director

Phillip L. Burghardt

Director

ThOlllftS S.

DO\VIlS

Director

ThoD13S

S. DOlvns

Director

Tholnas A. Ho\vze

Director

TholU3S

A. Ho\vze

Di.-ector

Duane L. Moore

Directo.·

Duane L. Moore

Director

Kenneth L. Scherllle.·

Directo.·

Kenneth L. Schel-,ner

Director

Director-

TbonlRs R. Sprenge,-

Dfl-ector

Trevol- R. Burgess

Director

Marcelo Lilna

Dit-ector

.'rhOIU3S

R. Sprenger

Chief Lending Officer

*Pcndfng Regulatory Appl-oval
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(B)

Described any plans to mal(c changes to the bank

0'- trust cOlnpany's Inanage.nent or Board of

Db-ectors:

MR. LIMA AND MR, BURGESS WOULD JOIN THE BOARD OF DIRECTORS. NO OTHER
CHANGES ARE CONTEMPLATED.
(C)

Describe allY Illalls 01' proposals \vhlell any acquiring party Inaklng the acquisition may have to
liquidate the bank or b"ust cODlpany, to sell Its assets or to merge it ,vith auy company or to make
any othel- Inajol' change In Its business or corporate st."uctul"e or ulanageillent.

I
NOT APPLICABLE.

(D)

Describe any affect the p."oposed change ill cOlltrollnay have 011 the I)ublic's interest t specifically, any
probable effect on the needs and convenience of the cOllununfty to be sel"ved:
This rCC81)italfzation \vfll provide the bank ,vith the necessary capital to continue to se."ve the needs

of the COllllllUllity. The Applic81lt t s p.-oposed business 1118n calls for: g.-o,ving cOlee local dellosits,
luakillg cautiously lInde,e\v..itten loans, reinvigorating the b.-and and .nall8eing the existing 108n

portfolio to luinhnize losses.

(E)

Indicate briefly the .eeason(s) fol" the proposed change in control and future plans/intentions
bank or trust cOlnpany:

fOl'

the

With a thirteen year history of conununfty banking in Manatee and Hillsborough Counties,
COlnnlunity Bank of Manatee has a strong franchise from \vhich to continue to build a J>1"elnier bank.
With the .eight level of canital the bank \vill be poised to take adv8nts2e of cur.-eotly Illa.. kct
conditions - in lORn gro,vth, b.-anch gro\vth and ill deposit clistomc.· gro\vth.

A copy of Auplic8nt's confidential business plan fo.- the bank preJ)ared in connection \vith 1)I+ollosed
transaction is provided as Confidential Exhibit A.
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EXHIBIT 1
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I
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I
I
I
I
I
I
I

PI·O

Forma Balance Sheet and Comparative Capital Ratios

~

l<i2!!l!!
(1)

eAl.ANCe SHEET

1Q09A

Tolal accruing loans
Tolal nonac:c:ItIing bans
Allowance for loan losses
Totli net Joans

.188.821
14.989
(5,265)
198,545

0
0
0
0

15.951
20.708
2,805
12.810
6.941
58,215

9,600

5ecurllies
Federal funds sold
cash and cash equivelenls
Premises and fixed assets
Olher assets and irNesImelIls in subsidiary
Total o t h e r _

Total assets

0
0
0
0

'.600
'.600

&b.

adjustment for

&Yo

ytjl!f of loans

/21

j31

0
0
(3.510)
(3.510)

(4.506)
0
(5.762)

0
0
0
0
1.351
1,351

0
0
0
0
0
0

(2.256)

~
(41

~

lQ09PF

0
0
6.762
5.762

186.565
10.483
(2.013)
195.035

0
0
0
0
0

25,551
20.708
2,805
12,810

0

70.156

8,292

(2.151)

(6.762)

6,762

265,202

0
0
0
0
0
0
0

0
0
0
0
0
0
0

0
0
0
0
0
0
0

0
0
0
0
0
0
0

32,315
10.387
90.410

23,_

0
0
0

0
0
0

0
0
0

0
0
0

23.608

239.690

0

0

0

0

239,690

MinoriIy inIMest

0

0

0

0

4.194
12,216
1.660
18.070

'.600

0

Common__

MMDA
Savings cIeposil
CO<100M
CO> 100M
NOW 8CCOUIltS
DCA
T_I~ils

OIIler bonowecl money
Olher i.lnds and liabilities
Total otMr f\md$ and liabilities
Total ...biIIIIes

Reserves and other equity ac:coun15
Re1alned earnings
Total shareholder's equity

Totalliabllilles and shareholder"s equity
:'~:h;"l(

257.7410
32,315
10.387
90,410

54.955
10.172
17.843
216,082
18.800
4.808

54.955
10.112

17.843
216.082
18.800
4.808

0

0
0
0
0 ! 2 .158)
UOO
(2,158)

0
0
(6.762)
(6,162)

0
0
6.762
6.162

257,760

9,600

(1,762)

6,7102

2&5,202

¢

(I

o

o

(2.1581

o

(l

13.794
12.216
(498)
25.512

loU

-'

...

CAPITAL RATIOS CALCULATION
Captital calculation
A: Shareholders' equity
B: Unrealized gain/(I06S) on securities
C: Disallowed deferred tax assets
D: Disallowed servicing assets
Tier 1 capital (A - B • C • D)
E: ALLL includible in Tier 2
F: Qualifying subordinated debt
Tier 2 capital (E+F)
Total risk-based capital (Tier 1 + Tier 2)
Average total assets

Total risk weighted assets

CAPITAL RATIOS
LeYerage Ratio
Tier 1 ratio

Total

risk~

1Q09A

18,070
0
0
34

25,512

18,036
2,826

24,126

0
1,351
34

2,013
3,075

3,075
5,901
23,937

5,088
29,214

264,208
223,610

268.686
226,808

1Q09A

1Q09PF

8.1"1

9.0%
10.6"

10.7%

12.9%

6.8%

capital ratio

1Q09PF

lofl

STATE OF FLORIDA
OFFICE OF FINANCIAL REGULATION
DIVISION OF FINANCIAL INSTITUTIONS

INRE:

)
)

APPLICATION FOR AUTHORITY TO
)
ACQUIRE A CONTROLLING· INTEREST )

Administrative

PrOCeediJB,UEClEfl\\1IE1D)

No~ 0641-FI-06/09

IN COMMUNITY BANK OF MANATEE)

JUL 1 0 2009

LEGAL OFFICE

JOINT PREHEARING STIPULATION

In cOlUlection with the public hearing to be held on July 13, 2009 by the State of

Florida, Office ofFinancial Regulation, Division ofFinancial Institutions (hereinafter
"Gffiqen ) concerning the application received from CBM Florida Holding Company,
Trevor R. Burgess and Marcelo Lima (,'ApplicantsU ) for Authorization to Acquire a .
Controlling Interest in Community Bank of Manatee, the Office and the Applicants,
through their undersigned counsel, do hereby submit this Joint Prehearing Stipulation in
order to set forth the following facts:
1. Community Bank of Manatee ("Bank") is a Florida state chartered bank with its

principal place ofbusiness in Lakewood Ranoh, Mana~ee County, Florida.
2. The bank is privately owned with the voting common stock presently held by
approximately 350 shareholders.
3~

On JUne 5, 2009, the Applicants filed an application for Authorization to Acquire
Controlling Interest in Community Bank of Manatee ("Application") through
their holding company, CBM Flori~a Holding Company ("CBM").

4. CBM is acquiring fifty-one percent (51 %) of the outstanding shares ofstock in
the Bank thereby assuming control of the Bank.

1

28

s.

Marcelo Lima, ~ national ofa country other than the United States, owns 66.34%
6fCBM 8l)d, therefore, will own 33.83% ofthe Bank. ·He will hav~ a seat on the
Bank's Board of Directors.

6. Trcyor Burgess owns 13.86% ofCBM and therefore will own less than 10% of
the' Bank, but will have a seat
on the Bank's Board ofDirectors.
. .
\

7. The Office caused notice of its receipt ~fthe Application to be published in the
Florida Administrative Weekly on June 19,2009.
8. Pursuant to Section 120.80(3), Florida Statutes, a public hearing is required prior
to the Office granting authorization for the change ofcontrol.
9. The OFR and the Applicants consented to the appointment of an OFR hearing
officer in this matter. .
10. On June 11,2009, Linda B. Charity, Acting Commissioner ofthe OFR, issued an
order appointing Robert D. Hayes, Bureau Chief, Bureau of Credit Unions,
Division ofFinancial Institutions, as Hearing Officer for the public hearing.

11. No other person submitted .a request for hearing in this matter~
12. The public hearing was scheduled for July 13, 2009, to take place through video
conferencing with live hearing sites in Tallahassee, and Miami.
13. The Applicants published a notice in the June 26, 2009 edition of the aradenton
Herald, a newspaper of general circulation in the conununity in which the Bank

conducts business. The notice indicated the date, time, and locations of the
scheduled public hearing and otherwise complied with the requirements of Rule

~

69U-l05.105(1), Florida Administrative Code.

2

oj

!},/,

'.,

",

14. The Office caused notice ofthe public hearing to be published on the Office's
Internet Website, WWW.flofr.com. on June 29, 2009 and in the Florida

Administrative Weekly on July 10,2009.
15. Applicants Lima and Burgess previously applied for authorization to acquire a

, controlling interest in Riverside Bank of the Gulf Coast, a Florida state-chartered
.bank, in 2008 (Administrative Proceeding No. 0548-FI-8/08).
,16. The application was approved following a public hearing. The transcript of the
hearing lleld on October 3, 2008 and the Report of Public Hearing filed October
17, 2008 are entered as joint exhibits in the instant matter.

IN WITNESS WHEREOF, the undersigned have entered into this Prehearing Stipulation
effective July

'! 1'1'
7 ,2009.

By:~
Bowman Brown, Esq.
Shutts & Bowen LLP
Attorney for the Applicants

3

STATE OF FLORIDA
OFFICE OF FINANClAL REGULATION
DIVISION OF FINANCIAL INSTITUTIONS
INRE:

APPLICATION FOR AUTHORITY TO )
CONTROLLING INTEREST)
-IN COMMUNITY BANK OF MANATEE )

Administrative Proceeding

A~QUIRE'A

No. 0641-FI-06/09

)

.REPoRT OF P~LIC HEARING

Pursuant to Section 120.80(3)(a), Florida Statutes, a public hearing was held in the
above-styled cause ·on July 13, 2009, by video conferencing with sites in Tallahassee and Miami,
Florida, before Robert D. Hayes, a duly desigriated Hearing Officer ofthe Florida Office of
o

0·'

°

Financial Regulation (the "OFR").

APPEARANCES
Counsel for the Applicants,
Trevor R. Burgess and Marcelo Lima

Bowman Brown, Esquire
Shutts & Bowen LLP
1500 Miami Center
201 South Biscayne Boulevard
Miami, Florida -33131

Counsel for the Office of
Finatl:cial Regulation

Janet M. Anderson, Esquire
Assistant General Counsel
Office ofFinancial Regulation
The Fletcher Building
101 East Gaines Street, Suite 526
Tallahassee) Florida 32399-0350
STATEMENT OF THE-ISSUES

The purpose of the public hearing (~he "Hearing") was to review, in accordance with .
~lorida

law, the pending Application by Trevor R. Burgess and Marcelo Lima for Authority to

Acquire a Controlling Interest in Community Bank of Manatee (the "Application"), including

29
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(1) The requirement under Section 120.80(3)(a)4., Florida Statutes, that any foreign
national person seeking to acquire a controlling interest in a state bank appear personally at such
a public hearing; and
(2) The criteria established by Section 658.28(1), Florida Statutes, on the basis of which

the OFR is required to base its detennination whether or not the Application should be approved..

PRELIMINARY STATEMENT
These matters began oil June 8, 2009, when Trevor R. Burgess and Marcelo Lima .
(coIlectiv~ly,

the "Applicants") submitted an application to the OPR for approval to a.cquire a

controlling interest in CoJllIriunity Bank ofManatee, :Bradenton, Manatee County, Florida (the
"Bank"). The OFRpublishednoticc ofits receipt ofthe Application in the Florid(l

Administrative Weekly ~n June 19,2009.
As reflecte<l"in.his biographical report which acCompanied the Application, Mr. Lima i~ a
citizen of the Federative Republic ofBrazil. Consequently, the OFR was required by Section
120.80(3)(a)4., Florida Statutes, to request that the Hearing be conducted. The Applicants and
the 'OFR (collectively "the Parties") agreed to the OFR appointing a Hearing Officer instead of
requesting the appointment of an administrative law judge by the Division of Administrative
Hearings. Accordingly, on June 11,2009, the OFR issued an order requiring that the Hearing be
h~ld

and appointing Robert D. Hayes, Chief of the OFR's Bureau ofCredit Unions, to act as the

Hearing Officer. No other person requested a bearing with respect to the Application. The OFR
has the authority to administer hearhigs under the prOVIsions ofthe.Florida Administrative
Procedure Act, Chapter 120, Florida Sta~tes, and has jurisdiction over this matter pursuant to
Chapter 658, Florida Statutes,an4 Chapter 69U, Florida Administrative Code.
In accordance with the requirements of Section 69U-I05.105, Florida Administrative
Code, the Applicants published notice of the Hearing in the Bradenton Herald, a newspaper of
2

\

general circulation in the community in which the principal ~ffiee ofthe Bank is ~ocated, on June
28, 2009. The OFR placed notice of the Hearing on its website on June 28, 2009 and caused
notice of the Hearing to.be published i~ the Flor~da.A.dmtnistraiive Weekly on July 10, 2009.

..

I

"

Prior t? ~e Hearing, the Parties fil~d.a Joint Prehearing Stipulation which was entered
into evidence. In addition, the Parties introduced and had admitted ~e following exhibits: (1)

Office Exhibit 1 containing a true and correct copy of the public portions of the Application, the
proofofpublication of the Notice ofPublic Hearing published in the Bradenton Herald, and the
.OFR's Notice of Public Heari~g as published in the Florida Administrative Weekly. (2) Offies<
. Exhibit 2 containing a tme and correct copy of the transcript ofa public hearing held on October

3, "2008 with regard ~to·.the.Applicants·'.previous·.application·for·approval to acquirc.a controlling
interest in Riverside Bank of the Gulf Coast, ~ap'e Coral, Florida, and the r~sultant Report of
Hearing. The transcript and Report of Hearing are incorporated into this record in their entirety.
(~) Confidential Offioe Exhibit Aco~taining a tru;e.an~~C01Tect copy of the confidential portions
I.

•

of the Application was also ente~ed into evidence. Each ofthe exhibits was certified by the
OFR's Financial Administrator for Licensing.
After publication ofthe notices"to the public, the Hearing was conducted by·video
tel~conference

on July 13, 2009, from offices located at 1500 Mahan Drive, Suite 140, .

Tallahassee, Florida 32308 and 201 South Biscayne Boulevard, 28 th FloOf, Miami, Florida
33131. The Applicants appeared personally at the Hearing in Miami and presented their oral
testimony under oath. No member ofthe public appeared at either hearing site.
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. FINDINGS OF FACT
(1)

On June 8, 2009, Trevor R. BUrgess and Marcelo Lima submitted an applicati"on

to the OFR seeking the OFR' s approval their proposed'acquisition of a controlling interest in the
Bank.

(2)

The requisite filing fee and the Applicants' respective Interagency Biographical

and Financial Reports (,"IBFR") werd submitted with the Application.
(3)

The Applicants submitted a written request for OPR to appoint a Hearing Officer

with the Application and mFRs.
(4)

On June 11, 2009, the OFR issued an order directing that a public hearing be

conducted·pursuant: f6- ChaJXers 120, 655; 'and 658, Flerida~StatUtes; -and the -relevant. rules "
promulgated thereunderJ and apPQinting Robert D. Hayes, Chief of the Bureau ofCredit Unions
in the OFR's Division of Financial Institutions to ~ct as the Heal-ing Offic~r.
(5)

On June 19~ 2009,.the OFR oaused notice ofits reoeipt of the Application to be

. published in the Florida Administrative Weekly. This published notice met the requirements of
Rule 69U-l OS. 103(1), Florida Administrative Code.

No person r~quested a hearing within the

twenty-one (21) day notice pe~iod putsuant to ~~'n9ti~e~'
,

(6)

,

On June 25, 2009, the ~earing Offi~er issued a Notic~ of Hearing setting the

public .hearing'on the Application to be'held at 2:00 p.m. on Monday, July 13, 2009, by video
teleconference from offices located at 1500 Mahan Drive, Suite 140~ Tallahassee, Florida 32308,·

and 201 South Biscayne Boulevard, 28th FloOf, Miami) Florida 33131.
'

,

(7)

The Applicants caused notice afthe Hearing to be published in the Bradenton

Herald, a newspaper ofgeneral circulation in Manatee County, Florid~, including Bradenton, the

4
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•

I

community in which the .Bank prinQipally copducts its business, ~n J"ij11e ~8, 2009. The
pub~ished

notice met the ~eqtiirements ofRule 69U-I05.105(1), Florida Administrative Code.

(8)

The OFR caused notice of the Hearing to·be published on its website on June 28,

2009 and in the Florida Adminfstrative Weekly on July 10, 2009.
(9)

No other person requested a hearing, no member of the public appeared at the

public hearing, and no one spok.e in opposition to the Application.
(10)

The Applicants propose to acquire a controlling interest in the Bank through CBM

. Florida Holding CorilpanY,8 proposed bank holding company ('~CBMU). Upon completion of

the proposed transaction, Communiiy Bank of Manatce 'will continue to exist under its current
Florida charter. . .-. : ·

. . :.-

-.-

..
..

••

••••

....

.

, , , " . . . . , , _..

•

-

_

I.

••

..

(11) - The Applicants, together with certain other investors, propose to acquire all of the
issued and .outstanding shares of CBM.which will, in tum; acquire newly-issued shares .of th~
voting common stock ofthe Bank representing 51% of the then-outstanding shares of th~ Bank's

capital stock (the "Acquisition").
(12)

The Applicants were approved·in October 2008 to acquire control ofRiverside

Bank ofthe Gulf Coast after completing the n~essary application fonns'and participating in a

public h('aring. The transaction was not consummated for non-regulatory re~ons. The
Applicants' legal and .financial circumstances have remained substantially unchanged since
October 2008.

(13)

Mr. Trevor Burgess is,a principal and manager of an investment management

fim,' Artesia Capital Management U~AJ LLC. For almost 10 years, he was an investment
banker with Morgan Sta1)ley, one of the major U.S. investment banks. At Morgan Stanley, be
served as a Managing Director and head ofdebt and equity execution in Europe, the Middle East.
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and Africa., He also served as the chairperson ofMorgan Staitley's equity underwriting
committee, re~ponsible for all underwriting commit~ents made by the firm in his area and was
responsible for raising over US $50 billion in capi~ for over 100 governments and global
companies, including the gc;lvemments ofBrazil, Colombia, The Dqniinican Republic, Jamaica,
Pem and Uruguay an.d such entities as 'Banco Minas Gerais, E*Trade, IndyMac Bancorp, Danske
Bank, Greek Postal Savings Bank, Pireaus Bank, Chicago Mercantile Exchange, Inte~ational
S"ecurities Exchange and ApN. Prior to bis tenure with Morgan Stanley, Mr. Burgess was a

management consultant for three years at Monitor .Company ,in Cambridge, Massachusetts.

As a major investment bank, Morgan Stanley is subject to extensive supeIVision and
regulation by both state and federal'go\Ternment agencies, including t~e United States Securitie~
and Exchan~e Commission, the Financial Industry Regulatory Authority (formerly the NASD).
Accordingly, as an investment banker at Morgan'Stanley, Mr. Burgess was subj~ct to licensure

by the NASDIFINRA and held a Series ? license which required examination and COI1tinuing
educatio~.

He-was also a registered representative with the Financial Services Authority in the

United KingdQm, and, .in connec~ion with his securities license, he was subject to disclosure and
reporting requirements sitt:lilar to; -but more frequent than. -those applicable.to' offioers

and

directors Df commercial banks.
Mr. Burgess testified that neither he nor, to his knowledge, any of the companies in
which he has been involved, has ever been the subject ofany investigati~n, civil char~es or
. penalties imposed by any governmental or administrative-agency, made a filing in any
bankruptcy or similar proceeding, failed to pay any il:ldgment or other debt which he or it was

lawfully obligated to pay, or been convicted of, of pled ~lty or no contest to, any charge of
fraud, money laundering or other financial crime-.

. 6

The OFR conducted a background ~nvestigatjon with respect to Mr. Burgess and

(14)

discovered no negative infonnation that would reflect adversely on his qualifications to own,
con~ol, 'and operate the Bank in a le$al and proper manner. ,

(IS). Mr. Marcelo Lima attended the Pontificia Universidade Cat61ica in Rio de
••

t

..

Janeiro, where he earned a degree in economics. He holds a professional enroll~ent in the

Regional Council of Economists in Sao Paul~. He is principally engaged in the active oversight
of a wide varietr of investmen~, primarily through his service as a director of several investment
co~panies

and other holdin~

companies~

Most ofMr. Lima's investments are ~ade through Turquois Capital» e.v., which is his
-

pr~ncipal

-

holding comp~y. In addition to broke~age.an~ deposit. accoWlts i.n·a number of

~anking institutions, it has si8nificant interests in several industrial firms, including both public

and privately held companies, involved in such disparate lines of business as commercial
.

.

refrigeration, fertilizer and,retail. .As' a result of his investments, Mr. Lima is actively involved in

17 different comp.anies and has served as an executive officer of at least 7 of those companies
. '.
and as a director of four of them, including service as Chainnan of the Board oftwo of those
companies.
With regard to direct bank experience, from 1989 to 1996 Mr. Lima worked for ABN
-Amro Bank both in Brazil and in Chicago, serving initially as a ftqld manager in Brazil and,

subsequently, as. chief economist of ABN Amro in Brazil advising the bank's Asset-Liability
Committee. He then served ip the corporate banking area, mainly in commercial relations with .
some significant clients in Brazil, such as Panasonic, Volkswagen and General Motors. He also

served as regional manager for the bank in Campinas, Brazil, where he.was responsible for,
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among other things, commerci~l bartking, retail banking and trade-relate~ and fmancing
activities. During this period he also chaired the bank's regional Credit Co~ittee.

During his tenure in Chicago, Mr. Lima was primarily engaged in projeCt finance
. banking and was responsible for analyzing new projects and reviewing credit related matters of
.

.

several ongoing projects related to power generation in states such as New Hampshire,
Pennsylvania, Hawaii and Connecticut, sponsored by companies such as Tractebel AES and
Intergen.· From 1996 to 1998, ~e worked for Banco Garantia in Brazil, serving in the capital
markets and M&A areas, advising customers suc~ as Florida'Power and Light, Pacific Corp. and
Nation~l

Power ofU.K. From 1998 to 2000, he worked for the investment bank, Donaldson,

Lufkin & Jenrette in Brazil, se~g mainly in the corporate finance.and-mergerj..and-8cquisitions ..... ..
areas. .
Mr. Lima testified that, with the exception of ordinary course disputes, claims, and
lawsui~

in Brazil involving his various business interests in Brazil, including matters related to

employment, tax, environmental, and other business disputes, neither.he nOf, to his knowledge,

any of the companies'in which he has been involved, has ever been the subject of any
i~vestigation, ~ivil ch~~ges~: or penalties impos~d

by any governmental or administrative agency,

. m~e a filing in any bankruptcy or similar proceeding, failed to pay any judgment or other debt
which he or they were lawfully oblig~ted to pay, 6r been convi~ted of, or pled guilty or no
contest to, any charge offraud, money laundering or other financial crime. Additionally, he
testi~ed

that he has not been named pe~sonally in any such actions involving compani~s in which

he is involved and that no such actions have been brought before any courts or govemmental
entities in the United States ofAmerica.

8
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(16)

.

The OPR conducted a background inve8tig~tion with respect to Mr~ Lima and

discovered no negative information,that woulq reflect adversely on his qualifications to· own, .
control, and operate the Bank in a legal and pr9per manner.
. (17)

The Applicants and the other prospective investQrs have strong financial positions

and are able to provide the capital presently needed by the Bank from their own available
resources. Although Mr. Burgess will utilize funds lent to him by Mr. Lima 'to make J?is

investment, n~ne of the other inv~tors will be relying on borrowed funds to invest in the Bank.
(18)

The Applic~ts plan to join the Bank's board ofdirectors following the

. Acquisition and will retain all ofthe Bank t s present directors following the Acquisition. The
Applicants also plan to retain the Bank's present senior ex~utive officerss"including the ·Chief.- . 
,

"

. Executive Officer, the President) the ChiefFinancial Officer, and the ChiefLending. Officer.
The continuing board members

and management will play an important role in preserving and

building on the goodwill the Bank has established with its customers and the community.
(19) . The capital to be. contributed to the Bank by the Applicants and other investors
.

"

.will enable the Bank to achieve a mor~ promi~ent roJe in the community, better serving existing

customers, and" growing the core ~eposits ~eeded to support r.enewed Iendi~g activity as the
economy recovers.
(;ONCLUSIONS OF LAW

(1)

The OFR is the duly designated Florida agency vested with the responsibility for

. proc~sing and approving or disapproving a proposed acquisition ofa controlling interest in a
state bank or trust company pursuant to Section 6S8.2~t Florida Statutes.

9
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. . . . . . . . ,. . . ."'.

.
'0- ".'

(2)

The statutory criteria set forth in Section 658.28,·Florida Statutes, are the

s~dards which govern the Applicants' proposed acquisition of a controlling interest in the

Bank.
(3)

Chapter 69U·I0S, Florida Administrative Code, contains the procedural rules for

processing an application for approval to acquire a controlling interest iii a state bank or tritst
company.
When an application for approval ofthe acquisition of a c9ntroliing interest in a

(4)

state ba~ or trust company is filed with the OFR, it is the applicants' responsibility to prove that
the minimum requirements set forth in Section 658.28, Florida Statutes, and Chapter 69U-I0S,
. ·Fl~rida Administrative Code, have been met. It is the responsibility ofthe OPR to evaluate .
whether the applican~ have satisfied the criteria and requirements listed therein, a~d then to
approve or disapprove the application.
(5)

0

•

Section 658.28(1), Florida Statute~, provides that:

(1) In any caseoin which a person or a group ofpersons directly or
indirectly or acting by or through one or more persons, proposes to purchase or
acquire a controlling interest in any state bank or state trust company) and thereby
to change the control oftbat bank or trust company, each person or group of"
. persons shall first make application to the [OFRlfor a certificate of_approval-oof
such proposed change ofcontrol of the bank or trust company. ThQ application
shall contain the name and address, and such other relevant information as th~
commission or office requires, including information relating to other and fonner
addresses and°the reputation, character, responsibility, and business affiliations, of
the proposed new owner or each of the proposed new owners of the controlling
interest. The [OFR] shall issue a certificate of approval only after it has made an·
investigation and detennined that the proposed new ~wner O( owners ofthe
interest are qualified by reputation, character, experience, and financial
responsibility to control and operate th.e bank or trust company in a legal and
properinanner and that the interests of~e other stockholders, ifany, and the
depositors and creditors ofthe bank or trust company and the interests of the
public generally will not be jeopardized by the proposed ch~ge in ownership,
cQntrolling interest, or .management. No person who has .been convicted of, or
pled guilty or nolo contendere:to, a violatibn1ofsection 655.50, relating to the
Florida Control ofMoney Laundering in Financial Institutions Act; chapter 896,
J

0

0
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relating to offenses related to financial transactions; or any similar state or federal
law shall be given a certificate of approval by the [OPR].
(6) .. Based upon the foregoing Findings ofFact and the evidence submitted at the
Hearing, the Applicants meet all th~ requirements ofFlorida law as to the acquisition ofa
controlling interest in a state bank in that they arc qu~lified by reputation, character, experience,
. ' j

.

and finat.tcia] respons.ibility to ~ontrol and operate the B~ in a legal and proper manner,· and
they'have not been conv~cted ofor pled 'guilty or nolo contendere to a'violation of Section .
655.50, Florida Statutes, relating to the Florida Control ofMoney Laundering in Financial _

Institutions Act, Chapter 896, Florida Statutes~ relating to offenses related to financial
transaction~, or any..s·imilaf state or·feder31law...

(7)

Base4 upo~ the foregoing Findings ofFact and the evidence submitted at the

Hearing, the Applicants~ propo$ed aoquisition ofa controlling interest in the Bank will not
jeopardize the int~rests of the Bank's stookholders or the depositors and creditors of the Bank.
(8)

Based upon· the foregoing Findings ofFact and the evidence submitted at the

Hearing, the Applicants' proposed acquisition ofa controlling interest in the Bank is not contrary
.. I

to the public intere~t.

.

,.:.

I

'

REcOMMENDATION

Based upon the foregoing Pindings of Fact and Conclusions of Law, ~d·having

.considered the Application and the evidence presented at the Hearing, and having concluded that
the Application ·satisfies the criteria.and requirements contained in Sections 120.80(3)(a)4. and
658.2.8(1), Florida Statutes, it is hereby recommended that a fmal order be ·entered approving the

Application subject to the following conditions:
"(I)

.' That the Board ofGovemors of the Federal Reserve System or jts designee

approves the proposed Acquisition and any related application filed with the Federal Reserve
11

,

,

Bank of Atlanta for Applicants to acquire, directly or indirectly, a controlJing interest in the

BanJ<.
(2)

That until further notice pursuant to Section 655;0385, Florida Statutes, the

Bank.'s existing exec~tive officers will continue to serVe as ~xecutive officers of the Bank, and
the Bank's directors will be:

De~ise

L. Baker,. Charles M. Brown, Trevor R. Burgess, Brian D.

Burghardt, PhiIJip L. Burghardt, Thomas S. Downs, Thomas A. Howze, Marcelo Lima, Duane L.
Moore, Kenneth L. Schenner, William H. Se~geman, Jr., and Thomas R. Sprenger..
(3)

.That any and all approvals contained in any final order shall expire six (6) months

from the date 'ofthe final order, unless in the meantime the OFR has granted a request for an
extension oftime for·good·causei"·~'''·· ..__
(4)

""

.

That before all the conditions specified above and other reasonable requirements

of the OFR have been fulfilled, or ifany interim development is deemed by the Commissioner of
the Office ofFinancial Regulation to warrant such action, the Commission~r retains the nght to
alter, suspend, or withdra~ approval of the proposed change in control of the Bank.
(5)

That due to the change in control of the Bank resulting from the Acquisition, the

Bank shall be required ·to comply with Section 655.0385, Florida Statutes, for a period of two
years following the effective date of the Acquisition.

Done this day ofJuly '22.;-'2009, in Tallahassee, Leon County, Florida.

R~bert D. Hayes, Hearing 0
er
Division ofFinancial Institutions
Florida Office ofFinancial Regulation
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS

All parties have the right to s~bmit"writte~ exceptions to this Report. of Public Hearing
.

.

("Repo~').

.

.

Any exceptions to this Report must be filed with the OPR within ten (10) days of the'

. date ,ofentry ofthis Report. .

. £;ERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct.copy of the foregoing Report of Public
.

.

Heari~g

has been sent via U.S. Mail and electronic mail to Mr. Bowman Brown, counsel for the

ApplicantS, at Shutts & Bowen, LLP~
•

•

# •••••

-

150~

-

,.,,;

Miami Center, 201 South Biscayne Boulevard,
-

-.-.

•

..'

•

..

Miami, FL 3313 I, and by hand delivery to Ms. Janet Anderson, counsel for the Office of
Finan~ial RegUlation, at 200 East Gaines Street, Fletcher Building, Suite 526, Tallahassee, FL
.,

32399-0379, this day of July '22-, 200'~.

.'

~-.....----.....
~

.£

u

/

FL Bar # 0308470
.
..... ". '. A~sj~.tant.Qeneral.Cou1Jsel
Office ofFinancial Regu'ation
200 East Gaines Street,
Fletcher Bldg., Suite 526
Tallahassee, FL 32399-0379
Telephone: (850) 410-9896
.

Facsimile: (850) 410-9645
cc: Agency Clerk
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STATE OF FLORIDA
OFFICE OF FINANCIAL REGULATION
DIVISION OF FINANCIAL INSTITUTIONS
INRE:

)
"I

.

)

I

,

"

APPLICATION FOR AUTHORITY TO, )
ACQmRE A CONTROLLING INTEREST)
IN COMMUNITY BANK OF MANATEE )
)

Administrative Proceeding
No. 0641-FI-06/09

,

FINAL ORDER OF APPROVAL

Pursuant to Section

120.80(3)(a)~

Florida Statutes~ a public hearing was held in

the above styled caUse on July13~ 2009~ by video conferencing with sites in Tallahassee
and Miami~ before Robert D. Hayes~ a duly designated Hearing Officer of the Florida
Office of Financial Regulation (the 4·0FR~~). On July 22, 2009~ the Hearing Officer filed
the attached Report ofHearing with Notice ofRight to Submit Exceptions ("Report").
On July 23~ 2009, the counsel for the ApplicantS~ Trevor R. BurSess and Marcelo Lima,
and the counsel for the OFR, submitted statements of having no exceptions to the Report.

.1

Accordingly, it is ORDERED:
1.

The findings offact~ conclusions oflaw~ and recommended conditions contained

in the attached Report ofHearing~ dated July 22,2009, are hereby approved~ adopted in
their entirety, and incorporated into this Order by reference.
2.

Pursu~t to

sections 120.80(3) and 658!28, Florida Statutes, the Application by

Trevor R. Burgess and Marcelo Lima for Authority to Acquire a Controlling Interest in
Community Bank of Manatee is APPROVED~ subject to satisfaction ofthe conditions
contained in the Report and those set forth below which require:
"

I

'"

1
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..·

(a)

That Community Bank of Manatee (the "Bank") shall operate within the

~ ,I

parameters ofthe business plan submitted with the Application. The Bank shall promptly
notify the OPR ofany material deviations or changes from that business plan and submit
proposed revisions to the business plan to the OFR for its review and comment. Any
revised financial projections shall reflect current understanding of costs, competition,
interest rate levels and trends, local demand for:the produots and services offered, and
other factors affecting the performance and growth of the Bank. If the OFR determines
I
"

the Bank has significantly deviated from the business plan within one year of
consummation of the acquisition of control, a new business plan shall be developed and
submitted to the OFR and the appropriate federal regulators for review and concurrence.
(b)

That the OFR'be provided with copies ofany agreements or contracts

between the Bank and the Applicants, or any company, partnership, or other business
entity owned or controlled by or affiliated with the Applicants. Prior to any such
agreement or contract being effective, the OPR must review and not object to it in
writing. This cond~tion shall be in effect as of the date ofthis Order and for two years
following the acquisition of tho Barik~
(c)

That any substantial change in the structure ofownership from that

i
"

proposed in the Application must be reported to the OFR to determine continued
compliance with Section 658.28, Florida Statutes.
(d)

That written notice is provided to the OFR when acquisition of control is

accomplished. This written notice should include the exact number ofshares ofthe
Bank's or bank holding company's stock acquired by the Applicants and any other

2

·

t

purchaser who p'urchases the Bank's· or holding comp~y's stock in conjunction with the

transaction.
(e)

That the consummation ofthe acquisition of control conforms to all

requirements of State and Federal Law.
(t)

That th~ acquisition of control be approved by the Federal Reserve Board

of Governors.

(g)

That as a result of the acquisition ofcontrol, the Bank shall comply with

Section 655.0385, Florida Statutes, for a period of two years following the date the
acquisition of control is consummated.
3.

The Applicants must satisfy the conditions of approval specified in this Order.

Until these conditions have been met, or jf any interim development i~ deemed to warrant
"further action by the OFR, the Commissioner reserves the right to alter, suspend. or

withdraw approval~ Any and all approvals contained in this Order shall expire six (6)

months from the date ofthe Order, unless in the meantime the OFR has granted a request
for an extension oftime for good cause.

Done and Ordered this~f July, 2009, at Tallahassee, Florida.

Linda B. Charity. Acti~g C mmissioner
Office ofFinancial Regulation
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NOTICE OF APPELLLATE· RIGHTS

A PARTY WHO IS ADVERSELY AFFECTED BY THIS FINAL ORDER IS
ENTITLED TO JUDICIAL REVmW PURSUANT TO SECTION 120.68, FLORIDA
STATUTES. REVmW PROCEEDINGS ARE GOVERNED BY THE FLORIDA
RULES OF APPELLATE PROCEDURE. SUCHPROCBEDINGSARE'
COMMENCED BY FILING THE ORIGINAL NOTICE OF APPEAL WITH THE
AGENCY CLERK FOR THE OFFICE OF FINANCIAL REGULATION, SUITE 526,
THE FLETCHER BUILDING, 200 E. GAINES STREET, TALLAHASSEE, FLORIDA
32399-0379, AND A COPY, ACCOMPANIED BY THE FILING FEES AS
REQUIRED BY LAW, WITH THE DISTRICT COURT OF APPEAL, FIRST
.
DISTRICTt 301 S. MARTIN LUTHER KING, JR., BOULEVARD, TALLAHASSEE,
.

FLORIDA 32399-1850, OR WITH tHE DISTRICT COURT OF APPEAL IN THE
APPELLATE DISTRICT -WHERE THE PARTY RESIDES. THE NOTICE OF
APPEAL MUST BE FILED WITHIN 30 DAYS OF TIlE RENDITION OF THE
ORDER TO BE REVIEWED.

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy ofthe foregoing FINAL ORDER OF
APPROVAL and the NOTICE OF RIGHTS TO JUDICIAL REVIEW has been furnished
by electronic and U.S. Mail, to Mr. Bowman Bro'WIt, counsel for the Applicants t at Shutts
& Bowen, LLP t 1500 Miami Cente~, 201 South Biscayne Boulevard, Miami, Florida

33131 and by hand delivery to Ms. Janet Anderson, counsel for the Office of Financial
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Regulation, 200 East Gaines Street, Fletcher Building Ste. S26~ Tallaltassee, Florida
A~

32399-0379, on thisZe./ day of July. 2009.

-
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