IN THE UNITED STATES COURT OF APPEALS FOR
THE DISTRICT OF COLUMBIA CIRCUIT

NATIONAL RURAL ELECTRIC
COOPERATIVE ASSOCIATIONgt al.

Petitioners,

V.

UNITED STATES ENVIRONMENTAL No.
PROTECTION AGENCY,

Respondent.

DECLARATION OF LISA D. JOHNSON OF SEMINOLE ELECTRIC
COOPERATIVE, INC. IN SUPPORT OF MOTION TO STAY

l, Lisa D. Johnson, declare:

1. | am the CEO & General Manager of Seminole Ee&ooperative,
Inc. ("Seminole”). In that capacity, | supervisemmohan 500 employees at three
principal locations in Florida. | am directly ressible to Seminole’s Board of
Trustees for overall Seminole operations.

2. | have worked for Seminole for two years, stayin July of 2013.
Before joining Seminole, | was senior Vice Prestdard Chief Operating Officer
at Old Dominion Electric Cooperative in Glen Allarirginia. | hold a Bachelor of
Science Degree in Mechanical Engineering and Mate8cience from Duke
University, and | have worked in the electric tjilsector for over twenty years. |

serve as a Director on the Florida Reliability Gboating Council, as the



Secretary/Treasurer of the Florida Electric Poweor@inating Group, as a Trustee
on the Board of Averett University, as a Directndas a member of the Executive
Committee on the Board of the Florida Electric Caapives Association, as a
director on the Board of the Electric Power Rede#mstitute, and as Second Vice-
President of the National G&T Managers Associatlamas named one of
Virginia’s most “Influential Women” in 2012.

3. Seminole is one of the largest not-for-profiatigeneration and
transmission (“G&T”) cooperatives in the countrgndinole has been in operation
since 1948 and became fully operational as a G&¥pemative in 1976. Seminole
and its nine Member-distribution cooperatives @dilvely, “Seminole”) serve
approximately 1.4 million people and businesseasitial areas of Florida across 42
counties.

4. On August 3, 2015, the United States Environaldpitotection
Agency (“EPA”) signed the final Carbon Pollution Esion Guidelines for
Existing Stationary Sources: Electric Utility Geating Units (“111(d) Rule” or
the “Rule”).

5. The 111(d) Rule requires a drastic reductiocanton dioxide
(“CO,") emissions from fossil fuel-fired generation, v 32-percent reduction
from 2005 levels required by 2030. The 111(d) Radeieves those reductions

through uniform C@emission performance rates EPA has imposed on two



subcategories of existing power plants (coal- atdnal gas-fired units), and
statewide rate- or mass-based emissions goalah&rmulated from the
subcategory performance rates. States are regoifedmulate state plans for
compliance and submit those plans to EPA for apgrov

6. Although states must plan for compliance, aédainits like those
owned and operated by Seminole are responsibl@fapliance with the interim
and final goals established in the Rule. Seminatenot meet the new performance
rates through any technological or operational gearat its existing units without
curtailing generation or shuttering the plantsftsig generation to lower-emitting
sources, and/or purchasing credits or allowancdsrum potential future trading
program.

7. The 111(d) Rule could force Seminole to commiturtailing coal
and/or gas-fired generation or even shutteringfats owned baseload and
intermediate load electricity generating facilitiexcluding both coal-fired units at
Seminole Generating Station (“SGS”) and the natgaaHired combined-cycle
unit at Midulla Generating Station (“MGS”) by 2082 comply with the Rule.
Seminole will need to make planning and resourceation decisions long before
any final state plans implementing the 111(d) Ruwkesubmitted to EPA for
approval, before EPA’s proposed Federal Plan andefhrsiate trading rules are

finalized, and before this litigation is resolv&kcause Seminole must make these



business decisions almost immediately to prepacenaply with the 111(d) Rule,
Seminole and the communities it serves will incaminent and irreparable
consequences if the Rule is not enjoined until @osirt has had a full opportunity
for review.
Introduction to Seminole and its Generating Units

8. Like most electric cooperatives, Seminole serueal areas that
would not be profitable or feasible for other wigls to serve, and that such utilities
historically declined to serve. As explained markyfin the Declaration of Kirk
Johnson, filed on behalf of the National Rural EiedCooperative Association,
the principal purpose of rural electric cooperailike Seminole is to provide
affordable electricity to underserved rural andyédy lower-income populations.
To that end, Seminole provides essential eleatmeice in primarily rural and low-
income areas of Florida stretching from west ofafedssee to south of Lake
Okeechobee. Approximately one-third of Seminolesdential customers have
household incomes below the poverty level. Semisetges an average of less
than 10 customers per mile of electric line, wheneationally, investor-owned
utilities average 34 customers per mile and puplostned utilities average 48
customers per mile. Some of Seminole’s Member catpes (“Members”) serve

as few as 4.6 customers per mile of electric line.



9. The rural nature of Seminole’s business meaatsf¢hiver customers
exist to share the costs of Seminole’s energy striuature. Because Seminole is a
not-for-profit cooperative, its costs are reflectiebctly in its rates for electricity.

10. Seminole’s primary generation resources incthdecoal-fired SGS
plant and the natural gas combined cycle (“NGCGii} at MGS. Most of
Seminole’s generation occurs at SGS in Putnam @anmtorthern Florida. SGS
was constructed in the era of the “Powerplant adistrial Fuel Use Act.” The
Act, which restricted new power plants from usinlgoo natural gas and
encouraged the use of coal, was enacted in 19d8yas not repealed until 1987.
SGS came online in 1984 and consists of two, 65@amwatt (“MW") coal-fired
generating units. SGS has operated at an averggeitsafactor of 80 percent
throughout the last 18 years. In other words, S&3&iy heavily utilized. In fact,
in 2014, SGS generated approximately 58 percettiteotfotal energy Seminole
provided to its Members. Seminole engineering anwgltant analyses estimate
that SGS has a remaining useful life of at leastlaar 30 years.

11. Putnam County, Florida, in which SGS is sitdateas identified by

USA Today as the poorest county in the State of FloridaOih5? Putnam County

! The Poorest County in Each StdtSA TODAY (Jan. 10, 2015pvailable at
http://www.usatoday.com/story/money/personalfind2@&5/01/10/247-wall-st-
poorest-county-each-state/21388095/ (last visited. 26, 2015).



has limited financial resources and is strivingniprove its business and tax base.
Putnam County has been designated as a “Floridal Enterprise Zone,” which
provides for economic revitalization through tagentives. The Governor also has
designated Putnam County as a “Rural Area of Oppayt’ because it is
struggling to maintain, support, or enhance jolivagt and to generate needed
revenues for education, infrastructure, transporatnd safety. Portions of
Putnam County also are within a U.S. Small Busiessinistration “Historically
Underutilized Business Zone,” which allows smalsimesses to gain preferential
access to federal procurement opportunities to pteraconomic development and
growth in distressed areas. These state and fedlesmjnations reflect the tenuous
economic status of the County and its residents.

12. SGSis one of the few major employers in Put@amunty. SGS
directly employs more than 300 people, and it nexguhundreds of additional
skilled contractors that work at the plant duringimienance outages and capital
project implementation. Between 400 and 650 cotdraavorked at SGS during
maintenance outages from 2012 to 2014. SGS isathgedt taxpayer in Putnam
County, paying more than $5 million in propertygaxn both 2013 and 2014. If
SGS is forced to close prematurely, or curtaibpgerations to comply with the

111(d) Rule, it will result in substantial layoffButnam County will also suffer



substantial economic consequences due to thosk#dayw due to the reductions
in critical tax revenue.

13. Seminole also owns and operates MGS, an 810¢hiviinal)
generating facility that burns natural gas asritmary fuel, with ultra-low sulfur
fuel oil used as a back-up fuel. MGS began comrakogeration in 2002 with a
500-MW NGCC unit, which consists of two natural g@sd combustion turbines,
two heat-recovery steam generators, and one stgamé. In 2006, Seminole
added 310-MW(nominal) of gas-fired peaking capaeuhich can be operational
In as few as eight minutes to meet state operatisgrve requirements. In 2014,
MGS’ NGCC unit provided approximately 17 percenSeaiminole’s total energy
needs. Like SGS, MGS has a remaining useful lifat d¢ast another 30 years.

14. MGS is located on the county line between Haated Polk counties
in south central Florida, and employs 36 workenmsil8r to Putham County where
SGS is located, Hardee County has been designai@drorida Rural Enterprise
Zone” and as a “Rural Area of Opportunity.” Porsasf Hardee County also are
within a U.S. Small Business Administration “Histally Underutilized Business
Zone.” Seminole paid more than $3 million annuailyproperty taxes to Hardee

County in both 2013 and 2014.



Summary of the 111(d) Rule

15. The 111(d) Rule establishes stringent €Rission guidelines that
states must follow to reduce gé€missions from existing fossil fuel-fired power
plants. Specifically, the Rule establishes: (a)chievable CQemission
performance rates for two subcategories of exigimger plants — steam
generating units (including coal-fired boilers) atdtionary combustion turbines
(including natural gas-fired combined cycle unitghat EPA has nonetheless
determined represent the best system of emisstuctien for existing fossil fuel-
fired power plants; (b) state-specific rate-based mass-based G@mission
goals based on the unachievable subcategory nadetha state’s 2012 generation
mix; and (c) standards and requirements for theldgwment, submittal,
implementation, and enforcement of state compligohaes that establish emission
standards or adopt other measures at least agesitias the subcategory-specific
performance rates or state goals. While the Rala'spliance period begins in
2022, and final standards must be achieved by 2@80Jated entities must begin
taking steps well in advance of those deadlinearynmmmediately — if they are to
comply by the specified deadlines.

16. As stated above, the Rule assigns a uniforfoeance rate for each
existing coal-fired and natural gas-fired electramerating unit (except excluded

combustion turbines) to reduce ¢fdm existing power plants, measured in terms



of pounds of C@emitted for every net megawatt hour, or lbs,(B@Wh-net. For
existing steam generating coal-fired units like SG8 performance rate is 1,305
Ibs CQ/MWh-net. For natural gas combined-cycle units tikese at MGS, the
performance rate is 771 Ibs gMWh-net.

17. The Rule also sets forth statewide rate- argbrbased emission
goals for each state calculated from the weightgplegate of emission
performance rates applicable to the state’s egstoal-, gas- and oil-fired power
plants. Florida’s final rate-based ¢€mission performance goal for 2030 is 919
Ibs CQ/MWh-net, and its mass-based goal for existingciéfe units is
105,094,704 short tons of GO

18. Although thdinal state goals are not effective until 2030, the di11(
Rule also establishes a “glide path” with increghirstringent interim emission
reduction requirements and average interim perfoomaates and goals for the
2022 to 2029 compliance period. Individual unitsstneomply with both the
interim and final requirements.

19. States may directly impose source-specific giomsstandards or
requirements, or they may adopt other measuresthetve equivalent GO
emission reductions from the same group of existiegtric generating units.
Specifically, states may adopt an “emissions stat®igplan that applies the source

subcategory-specific performance rates to affegteid or applies other rate or



mass-based standards to affected units that indilhd or in the aggregate,
achieve EPA’s subcategory-specific performancesratestate rate- or mass-based
goals upon implementation. Affected units couldspgrcompliance measures such
as heat rate improvements, investing in or traositig generation to existing
natural gas combined cycle, renewable, or nucleatrecity generation, or use of
an emissions credit/allowance trading system. Stato may adopt a “state
measures” plan that includes, at least in partsomes imposed on entities other
than existing electric generating units coveredeurtde Rule, as well as a
backstop of federally enforceable standards fowiddal power plants that are
triggered if the state measures do not achievestipgred emission reductions.
States also may band together to adopt a mulg-gltan applying either an
“emissions standards” or “state measures” approach.

20. Regardless of which compliance approach stéesse, emission
reductions from affected electric generating ulikies those at SGS and MGS —
individually, in the aggregate, or in combinatioithaother measures taken by the
state — must achieve the equivalent of the EPA{peCO, emission
performance rates by 2030, expressed via the spatefic rate- or mass-based
goals. States must abide by the goals set by Bi®4;dre not free to adopt less

stringent goals.

10



21. The apparent flexibility of the EPA processdaafting a state
implementation plan creates the kind of uncertatihét is impracticable to plan
for. Seminole is forced to make imminent planniegidions based on the most
stringent, inflexible outcome possible, causingparable harm if other more
flexible options become available at a later daigeun yet-to-be-determined
rulemakings. States must submit at least an irstatke plan to EPA by September
6, 2016. The 111(d) Rule allows states to seekktnsion to September 6, 2018,
to submit a final plan. EPA has pledged to reviem approve state plans within a
year of their submission. The State of Florida thas until September 6, 2018, to
submit a final plan so long as it submits an ihgian for compliance by
September 6, 2016, and seeks an extension from ERAL not be clear what
compliance methods will be ultimately adopted by $tate — including whether a
trading program will be established, the termsrof such program, or whether that
program will be acceptable to EPA — until the pfinalized and approved
sometime in late 2018 or 2019. The State alsolteadiscretion to choose not to
adopt a trading program in favor of other methddsoonpliance. In short, there is
likely to be no certainty about the shape of Flasdolan, whether trading will be
available under it and, if so, on what terms trgdanll be available, for at least

another four years.
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The Rule’s Effect on Seminole

22. Neither of Seminole’s primary generating resedarcan meet the final
111(d) Rule’s performance rate for existing ste@megating coal-fired and natural
gas combined cycle plants, nor can they meet teenm rate. As noted above, the
performance rates are among the few key metriediZed by EPA as of the
August 3 signature. Accordingly, when dealing Wiahced current realities (i.e.,
required generation planning) as opposed to fytassibilities under whatever
type of plan Florida ultimately adopts, SGS woudddermitted to emit no more
than 1,305 Ibs C&@MWh-net annually, and the MGS NGCC unit would be
permitted to emit no more than 771 Ibs ANDNVh-net annually, by 2030. The
interim rates, which must be met by 2022, wouldhpeSGS to emit no more than
1,534 Ibs C@MWh-net annually, and the MGS NGCC unit would leerpitted to
emit no more than 832 lIbs GMMWh-net annually. Over the past 5 years, SGS has
emitted CQ at an average annual rate of 2,006 Ibs/@&@/h-net, more than 700
Ibs more per MWh-net than permitted by the 111 (dleRvhen fully implemented.
MGS has emitted C{at an average annual rate of 905 Ibs/Wh-net, more
than 130 lbs more per MWh-net than permitted bylth&(d) Rule when fully
implemented.

23. Because SGS and MGS cannot meet the uniforforpemnce rates,

the 111(d) Rule’s strict requirements are placihgf&sSeminole’s owned base-

12



load and intermediate generating facilities at $B& MGS in jeopardy of being
curtailed, shuttered, and/or replaced. In 2014dlsssets provided 76 percent of
Seminole’s total energy needs. They are outfittéd state-of-the-art emission
control systems and, having reached approximatdfyotfi their expected useful
lives, are relatively new facilities, yet they caheven come close to meeting the
EPA’s stringent 111(d) emission limits. Seminols havested more than $530
million on state-of-the-art environmental contrgugment at SGS since the plant
came online in 1984 and more than $262.4 millios lteeen invested since 2006
alone. Should the plant be shuttered and/or reg@)dbese investments will be lost.

24. There is no viable, adequately demonstratett@rmmental control
system that Seminole can install at SGS or MGSasetrthe new performance
rates. The only means for SGS and the MGS NGCCiaiithieve the Rule’s
emission rates are: (i) curtailment of operatiand replacement of the lost
generation with lower-emitting generation (e.gtunal gas-fired units and
renewable generation) obtained elsewhere; (ii)uclsf the facilities entirely and
replacement of the units with new natural gas-fuilads and renewable generation;
or (iii) purchase of emission reduction credit@atbowances through a trading
system thamight be established pursuant to the 111(d) Rule.

25. The first two options explained in the previpasagraph (curtailment

and replacement, or closure and replacement) egllire the premature closure

13



and/or curtailment of SGS, and possibly the NGCE atrMGS, at extraordinary
cost to Seminole and its Members. More specific&lminole does not currently
have sufficient owned or contracted lower-emittygneration capacity to replace
all or part of the generation provided by SGS d®dNGCC unit at MGS. Even if
the NGCC unit at MGS could meet EPA’s emissiontémit does not have
sufficient capacity to replace lost generation fromal-fired SGS. The MGS
NGCC unit has operated at an average capacityrfat&®? percent since 2012;
this capacity factor leaves little room for Sematd ramp up output at MGS to
offset curtailed generation from the SGS coal-fil@llity, as contemplated by
EPA with their imposition of a 75 percent capadagtor requirement for gas-fired
facilities. Seminole could also construct additiamewable generation, but it is
not feasible to replace the baseload and interrteedeneration provided by SGS
and MGS wholly with intermittent renewable genematresources given their
unpredictability and low capacity factor.

26. To comply with the final 111(d) Rule, then, $eoke must choose to
construct new generation facilities or to contfactpurchased power supply from
third parties. In addition, Seminole must contfactnatural gas to be used to fuel
its own generation and potentially must contracinfatural gas to be used at its
purchased power resource facilities. Under anyoopeminole must make these

iIrrevocable decisionsoon as explained in the next paragraph. In addition,

14



Seminole must decide by early 2016 if it will burleplacement generation
resources or enter into one or more purchased pagreements. Considering the
uncertainty created by the 111(d) Rule throughloateiectric generation industry,
it is questionable whether Seminole will be ableldtain any purchased power
resources. If Seminole must construct its own gastpower plants by 2022, it
must decide in 2016 whether to replace all germrait SGS and MGS or some
portion of these resources, which is prior to anglfregulatory direction provided
by EPA or the State of Florida. These investmenistroe funded by consumers,
resulting in extraordinary rate increases. Semiadembers and their end-use
consumers cannot withstand this added financiadyurlf the Court invalidates
the Clean Power Plan, these new investments wilbameeded but consumers
will have already suffered from the unnecessaryiar@arable rate-increases.
27. Toreplace SGS alone, Seminole would havedos#hand evaluate
potential sites and apply for the requisite envinental and local permits, at a cost
of approximately $2 million. As explained abovestirreparable effort and
expense would need to begin by mid-2016. By thedhaidf 2018, Seminole also
would have to contract to purchase generation egemp for the new plant at a
cost of approximately $375 million. If the decisismmade to replace the MGS
NGCC unit by constructing an equivalently-sized rgas-fired combined cycle

facility, Seminole would be required to spend aditiahal $150 million in the

15



same time framéAlternatively, if Seminole chooses to contracttiee purchase
of power and/or natural gas generating capacityisae would have to negotiate
and enter into the necessary contract(s) by mi&201

28.  The total cost to Seminole of replacing 1,800 of capacity
generated by SGS and the MGS NGCC unit is expeotbd at least $1.8 billion.
Replacing SGS’s output would cost Seminole appraiety $1.3 billion, and the
cost of replacing the MGS NGCC unit’s output wobhklapproximately $500
million. These figures could be even higher if gas-fired equipment and
construction markets surge in response to the JRufte. Seminole would have to
obtain financing, starting with powertrain paymeot$525 million ($375 million
to replace SGS and $150 million to replace the MN&ECC unit) that would be
made in mid-2018. Because Seminole will be carrgpgroximately $836 million
in outstanding debt (as of December 2021) assakwitd the prematurely-retired
SGS and MGS units when it obtains that additiomalrfcing, its credit rating also
may be negatively affected. Credit rating downgsaebdend across all aspects of a
utility, negatively affecting contracts, financirend rates. Seminole would have to
accelerate the depreciation schedule for SGS fr@80ryear remaining life to a

significantly shorter useful life. Seminole’s ratgsuld be forced to increase to

2 These costs represent only the initial power tegjnipment purchases that must
be made by mid-2018, not the cost to replace SEIVHBS entirely.
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cover the costs of new gas and/or renewable gemenrahile continuing to pay for
the sunk costs and outstanding debt associatedS@th and MGS.

29. Seminole also must decide before the end db 2@fether to forgo
planned investments in SGS, which are intendedaiotain its efficient and
environmentally-responsible operations. The unasstareated by the 111(d)
Rule thus creates another “roll of the dice” dexrisihat must be made by
Seminole. Seminole must choose now whether todspdditional money on
iImprovements and risk losing the investments iffdodity is prematurely retired,
or choose not to spend the money and forgo theamwvental benefits and
efficiency gains that could be achieved.

30. Regardless of whether Seminole constructs remgrgtion or enters
into purchased power contracts with others to aehe®mpliance, Seminole would
need to contract to increase its gas transportaapacity (via pipeline) before the
end of 2016. The cost of constructing a gas pipélinserve new gas-fired units is
estimated to cost more than $80 million, $8 millafrwhich may need to be paid
before the end of 2016 to initiate the construcporcess. The enormous cost of
the required investments — completely unnecessatymprudently made if the
Rule is eventually overturned — would be unrecovier&rom the United States

even if the 111(d) Rule is vacated. It is importanhote that all of the additional
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costs described above are on top of and in addibidime costs required to meet
expected future demand for our Members.

31. The third option for compliance described abepurchase of
emission reduction credits or allowances underldd)IRule-compliant trading
program — will not even be available to Seminaikess Florida adopts such a
system. Seminole will not know with any certaintigather such trading will be
available until late 2018 or in 2019, because tageglan requires development
and EPA approval, both of which are time consumigynoted above, Seminole
will need to make decisions and commit to significaxpenditures starting in
2016 regarding the generation resources that wibfline in 2022 and beyond. It
does not have the luxury of waiting to see if Flaradopts a trading program or if
that program will provide sufficient credits or@llances, at economic prices, to
allow the continued operation of SGS and the NG@Gi€at MGS.

32. Seminole is a not-for-profit cooperative thamicot absorb the
enormous costs of constructing a lower-emittingegating facility or contracting
for lower-emitting generating capacity without pagsalong those costs to its
Members. Premature closure of SGS, and potentlaiy\NGCC unit at MGS, and
the inability of Seminole to replace that genegtapacity at a cost that would be
affordable to Seminole’s Members will have sigrafit detrimental impacts on

Seminole and its Members’ consumers: (1) SGS’'samately 300 employees
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will lose their jobs (and hundreds of contract-wogportunities will also be lost);
(2) Seminole will no longer operate in its curréarim, having lost its principal
generating unit(s); (3) Seminole will lose an arimaalti-million dollar revenue
stream from a contract with Continental Buildingg@ucts (“Continental”), under
which Continental purchases synthetic gypsum (admyct of combustion,
produced by SGS’s environmental control systemd)ranycles that product to
make wallboard; (4) Seminole’s rates will increasd may no longer be
competitive with other utilities in the state, dng much needed economic
development out of Florida’s rural areas; and [{g)entire objective of the
federally-crafted rural cooperative structure Wil undermined.

33. Unless the 111(d) Rule is stayed pending jaldieview, Seminole
must take the immediate and irreversible stepsritbestabove causing Seminole
and its Members’ consumers to suffer immediateiaeg@arable harm. If the
111(d) Rule is later invalidated, without a stagntole will have already
committed to a combination of the following irrephle actions: premature
closings and/or significant curtailment of its ogterg power generation facilities,

significant expenditures on natural gas and/orweaiée generation facilities, and

® See Kirk Johnson Decl., 1 6-9, 11 (discussing the purpeddamation of rural
electric cooperatives).
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new gas pipeline construction and/or purchase aotstr
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Pursuant to 28 U.S.C. § 1746, I declare under the penalty of perjury that the
foregoing is true and correct to the best of my knowledge and belief.

Executed: [Octoberizth | 2015

By: W

Lisa ¥, Johnson






